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[B-174839.2} 


Vessels—Charters—Long-Term—Obligational Availability— 
Navy Industrial Fund—Anti-Deficiency Act Compliance 


Navy contracts for long-term lease of 13 TAKX prepositioning ships provide for the 
Navy to indemnify contractors in case of certain contingencies, principally the loss 
of specified tax benefits. Because the Government’s liability under such clauses is 
determinable in advance or, where not so determinable, may be avoided by separate 
action by the Navy, General Accounting Office does not consider such provisions to 
impose an “indefinite or potentially unlimited contingent liability” in violation of 
the Antideficiency Act. In addition, with the exception of a provision concerning ad- 
ditional tax liability for increased rental payments resulting from Government or- 
dered improvements, such indemnification clauses are authorized as reasonably inci- 
dental to the TAKX program. 


To The Honorable Howard M. Metzenbaum, United States 
Senate, January 3, 1984: 


You have requested us to respond to a number of questions con- 
cerning the Navy’s TAKX prepositioning ship chartering program. 
Most of your questions concern the inclusion of tax indemnification 
provisions in contracts for TAKX vessels, and, as requested by your 
staff, this letter will respond only to those questions. Our responses 
to your questions on other aspects of the TAKX program will be 
provided separately. 

As described in detail below, we have examined indemnification 
provisions in the TAKX contracts, and conclude, with one excep- 
tion, that such agreements are authorized as incidental to the pro- 
vision of transportation services under the program, and do not 
pose an indefinite or unlimited contingent liability in violation of 
the Antideficiency Act, 31 U.S. Code 1341(a). 


BACKGROUND 


The Navy has entered into contracts to charter 13 TAKX prepo- 
sitioning vessels in support of the Rapid Deployment Force. There 
are 13 contractors involved, each a specially created subsidiary of 
three major corporations: General Dynamics Corporation, Water- 
man Steamship Corporation, and Maersk Lines, Ltd. Briefly sum- 
marized, each vessel is to be chartered under a leveraged lease ar- 
rangement that operates in the following manner: the Navy, as 
charterer, contracts with an intermediate lessee to operate the 
vessel. The intermediate lessee “bareboat” charters the vessel from 
the owner/lessor and in turn “time” charters the vessel to the 
Navy. The intermediate lessee (the ‘“contractor’”) actually enters 
into two contracts with the Navy for each vessel: an Agreement to 
Charter and a Time Charter Party. The first contract governs the 
rights and responsibilities of the parties until the time of vessel de- 
livery. This contract sets the terms of vessel acceptance, as well as 
calculation of capital hire. The second contract, which becomes ef- 
fective upon the Navy’s acceptance of vessel delivery, sets out the 
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terms of the charter itself. See our previous discussion of these two 
contractual arrangements in 62 Comp. Gen. 143 (1983). 

The ship chartering program has been structured so that the tax 
benefits that are ordinarily available to private owners in this kind 
of leasing transaction are passed on to the Navy in the form of re- 
duced charter hire rates. Both types of TAKX contracts contain 
provisions under which the Government accepts the risk of a 
number of contingencies, including the loss of certain tax benefits 
that the parties have explicitly “assumed” will be available to each 
contractor under the agreements. 

Under Article VII of the Agreement to Charter, capital hire and 
termination costs are subject to adjustment in order to prevent the 
equity owners’ after-tax economic yield from being adversely affect- 
ed by modifications in specified “assumptions subject to adjust- 
ments.” Thus, adjustments can be made for a number of reasons, 
including changes in cost recovery deductions for income tax pur- 
poses, the unavailability of investment tax credits, and changes to 
the Internal Revenue Code and regulations in effect at the time of 
the best and final offer (August 11, 1982). Other specified ‘‘assump- 
tions subject to adjustment” that do not relate directly to the con- 
tractor’s tax liability include bond interest rate and amortization 
schedules, and the debt/equity ratio. By these provisions, the Navy 
has, in effect, indemnified the other parties to each lease transac- 
tion for any losses due to changes in the principal assumptions un- 
derlying the transaction. Any resulting adjustments to the capital 
hire rates must be made on or before the lease commencement 
date. 

Like the Agreement to Charter, the Time Charter Party also con- 
tains certain indemnification provisions, principally dealing with 
tax matters. Under Article 40 of the contract, the Navy has agreed 
to pay the contractor any amount incurred by any ship-owning 
partner due to a loss of specified tax benefits, at least to the extent 
that the contractor is required to reimburse such partner under 
the bareboat charter between those two parties. The indemnifica- 
tion provision covers losses caused as a result of the charter agree- 
ment being treated for Federal income tax purposes as a lease (as 
opposed to a service contract), as well as for additional tax liability 
resulting from the Navy’s taking any action not required under the 
contract, or failing to take any action required (for example, Gov- 
ernment ordered changes in the vessels). Reimbursement for any 
“loss” under Article 40 is to be made within 20 days of receipt of a 
written demand by the contractor (but only after the actual pay- 
ment of increased tax liability by a partner). The Navy may re- 
quire the contractor to cause the partner to contest any disallow- 
ance of tax benefit by the Internal Revenue Service, provided the 
Navy agrees to pay the partner’s costs and expenses (including at- 
torney’s fees) for so doing. 
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DISCUSSION 


Question 1: Under what authority may the Navy enter into the 
TAKX indemnification agreements? 


Answer: The source of authority for an indemnification agreement 
is generally the same as that for the activity or program imple- 
mented by the contract containing the indemnification provision. 
This authority, however, is subject to two major limitations. First, 
a Federal agency may not enter into an indemnification agreement 
that would impose an indefinite or potentially unlimited contin- 
gent liability on the Government, unless specifically authorized to 
do so by law. 35 Comp. Gen. 85, 87 (1955); B-201394, April 23, 1981. 
Second, even if the potential liability is limited, such agreements 
are permissible only to the extent that they are reasonably neces- 
sary or incident to the execution of the applicable program or ac- 
tivity. 59 Comp. Gen. 369, 373-4 (1980); 54 id. 824, 826 (1975); B- 
201394, April 23, 1981. 

The prohibition against entering into indefinite or potentially 
unlimited indemnification agreements is based upon the Antidefi- 
ciency Act, 31 U.S.C. § 1341, which prohibits agencies from incur- 
ring obligations in excess of available appropriations. See 35 Comp. 
Gen. 85, 87 (1955). All types of contingent liabilities involve a risk 
that occurrence of the applicable contingency could result in an ob- 
ligation in excess of available funds. In the ordinary situation, the 
risk of potential Antideficiency Act violations may be minimized by 
the prior administrative reservation or obligation of additional 
funds to meet the contingency. See B-198161, November 25, 1980. 
When, however, the contingent liability is of an unlimited or inde- 
terminate nature, the administrative reservation of funds is not an 
effective protection. The only protection this Office has recognized 
in such a case is an explicit contractual limitation of liability to 
funds available at the time of the occurrence of the contingency, 
coupled with the assurance that nothing in the agreement will be 
viewed as binding Congress to approve additional funds to cover a 
possible deficiency. See, e.g., B-202518, January 8, 1982. Recently, 
however, we have stated our tentative position that open-ended in- 
demnification agreements should not be entered into regardless of 
the existence of such language of limitation, unless authorized by 
law. 62 Comp. Gen. 361, 368 (1983). 

a. Prohibition against indefinite or unlimited liability. As previ- 
ously stated, both types of TAKX charter agreements contain in- 
demnification provisions. Those under the Agreement to Charter 
are framed in very broad terms (i.e., “amy change in the provisions 
of the [Internal Revenue] Code or the regulations promulgated 
thereunder * * *.”) [Italic supplied.] These indemnification provi- 
sions, however, only come into play if vessels are accepted for deliv- 
ery; the clauses are executed through adjustments in the hire rate 
to be charged under the charter itself. 
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This Office has previously held that the Navy’s liability under 
the TAKX Agreement to Charter is limited by its power to termi- 
nate the agreement prior to acceptance of vessel delivery. 62 Comp. 
Gen. 148, 145 (1983). This principle is equally applicable to the 
Navy’s contingent liability under indemnification provisions in the 
Agreement to Charter: the Navy’s contractual right to terminate 
sets a ceiling on its liability under the Agreement to Charter. Be- 
cause of this ceiling, we do not consider such indemnification provi- 
sions as imposing an unlimited. or indeterminate contingent liabil- 
ity, although we agree they are broadly drawn.’ Liability in excess 
of the termination ceiling imposed under Article VII of the Agree- 
ment to Charter could be avoided by the Navy, if necessary, 
through its refusal to accept vessel delivery. Once accepted, howev- 
er, any additional liability under the adjustment clauses of the 
Agreement to Charter would be specifically identified and included 
as part of the Navy’s obligation under the Charter Party. 

The indemnification provisions included in the TAKX Charter 
Party contracts are more specific than the cost-adjustment clauses 
of the Agreement to Charter. First, these provisions, included in 
Article 40, deal almost exclusively with the tax effects of the 
TAKX contractual arrangements. Second, maximum contingent li- 
ability under Article 40 is, with one exception, calculable upon 
commencement of the charter. The exception, to be discussed 
below, deals with tax liability for additional rent paid to shipown- 
ers due to Government-ordered improvements or additions to the 
TAKX vessels. 

Under Article 40 of the Charter Party, the Navy has agreed to 
pay to the contractor any amount that the contractor is required to 
reimburse any ship-owning partner (under a similar provision in- 
cluded in the bareboat charter between those two parties) for addi- 
tional tax liability of the partner due to IRS denial of three speci- 
fied tax benefits. These benefits are: 

(1) Accelerated cost recovery system (ACRS) depreciation deduc- 
tions that would otherwise be taken by the shipowner over a 5-year 
recovery period, calculated using a basis of Basic Capitalized Costs 
(specified in the Agreement to Charter), less Amortizable Fees and 
Expenses (also specified); 

(2) Deductions for interest (after commencement of the lease 
period) on shipowners’ debt financing; and 


1The Navy’s termination liability under Article XI of the ment to Charter 
would consist of the amount of basic capitalized costs incurred by the shipowner to 
the date of termination, not to exceed the total amount of basic capitalized costs 
included in the Agreement to Charter. Basic capitalized costs are set out in detail in 
Article XI of the contract (i.e., $192,591,086 for rsk No. 1, as itemized in the ap- 
plicable contract), subject to minor adjustments for increased costs due to require- 
ment changes, interim loan interest rates, commitment fees, etc. 

2 Compare B-201394, April 23, 1981, in which we stated that a broadly drawn in- 
demnification clause would be permissible if limited by a clause restricting the Gov- 
ernment’s liability to the amount of appropriations available when the contingency 
occurs. 





Gist: Cua) DECISIONS OF THE COMPTROLLER GENERAL 149 


(3) Investment tax credits, calculated as 10 percent of Basic Cap- 
italized Costs (less Amortizable Fees and Expenses). 


The provision would cover loss of any or all of these benefits result- 
ing from IRS treatment of the charter arrangement as a lease. 

As described, the Government’s liability under the tax indemnifi- 
cation clause of the Charter Party (with the exception to be dis- 
cussed below) is limited to these three tax benefits. Because the 
actual value of these benefits will be calculable upon commence- 
ment of the charter (and in fact may be estimated in advance with 
some degree of accuracy), we do not consider indemnification for 
their loss to constitute an “indefinite or potentially unlimited” con- 
tingent liability. 

Article 40 of the Charter Party also contains tax indemnification 
language that is not limited to the three tax benefits described 
above. The article provides as follows (paragraph designations and 
non-pertinent language removed for clarity): 

If, solely as a result * * * [the Government] taking any action which is not required 
by the terms of this Charter, * * * any Partner is required by the Internal Revenue 
Service to include in gross income for Federal income tax purposes during the Char- 
ter Period any amount as additional rental as a result of any non-severable im- 
provement or addition to the Vessel made by the Contractor at the request of [the 
Government], * * * then [the Government] shall reimburse the Contractor * * * the 
aggregate amount of additional Federal income tax payable by such Partner as a 
result of such [inclusion], * * * to the extent that the Contractor is required to and 
does pay such amount to such Partner pursuant to applicable provisions of the Bar- 
eboat Charter * * *. 

This language would appear to provide that additional rent 
charged by the contractor due to Government-ordered vessel im- 
provements or additions will be tax free. There would be no finan- 
cial limitation to this language: the greater the improvement and 
subsequent rental increase, the larger the amount of tax reim- 
bursement required under the provision. 

Although the foregoing language appears to be “indefinite or po- 
tentially unlimited,” there is one major limitation that protects 
against the possibility of future Antideficiency Act violations: the 
contingency is solely in the hands of the Navy. Thus, the Navy 
may choose to forego or delay ordering vessel improvements or ad- 
ditions until sufficient funding authority is obtained to cover both 
additional rental and tax reimbursement payments under Article 
40. Therefore, we do not consider this language to fall under the 
prohibition against indefinite or unlimited contingent liabilities. It 
is our view, however, that the provision of tax-free rental due to 
Government-ordered additions would be highly questionable on 
policy grounds, and could not be supported as necessary or incident 
to the TAKX program. See discussion below. 

Finally, as described earlier, paragraph (g) of Article 40 contains 
a provision requiring the Navy to reimburse the owner of the 
vessel for any legal expenses and other costs incurred by the owner 
pursuant to the Navy’s demand that the owner contest any adverse 


440-282 0 - 84 - 2 
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tax rulings by the IRS. This is analogous in our view to an open- 
ended indemnification provisions. As is the case with additional tax 
liability due to Government-ordered vessel improvements, however, 
the Navy itself determines whether the owner will incur any such 
expenses. Consequently, we do not believe this provision violates 
the general rule prohibiting unlimited contingent liabilities. 

b. Requirement that expenditures be reasonably necessary or inci- 
dent to the applicable program. As stated above, expenditures 
under an indemnification agreement, like any other expenditure, 
are permissible only to the extent that they are reasonably neces- 
sary or incident to the execution of an authorized program or activ- 
ity. 59 Comp. Gen. 369, supra. The determination as to whether an 
expense is necessary or incident to the object of the applicable 
funding source is determined on a case-by-case basis. Although 
GAO generally affords agencies broad discretion in determining 
whether a specific expenditure is reasonably related to the accom- 
plishment of an authorized purpose, an agency’s discretion in such 
matters is not unlimited. 18 Comp. Gen. 285, 292 (1938). This Office 
has had occasion both to approve and to disapprove contract in- 
demnification provisions as necessary or incident to the object of 
the applicable funding source. Compare 42 Comp. Gen. 708, 712 
(1963) with B-137976, December 4, 1958. 

The TAKX program is funded out of the Navy Industrial Fund, a 
revolving fund established to provide capital for industrial and 
commercial-type activities of the Navy. See 10 U.S.C. § 2208(a\(2) 
(1980). The fund is reimbursed by annual Operations and Mainte- 
nance (O&M) funds of the Department of the Navy, and is thus 
available only for the purposes permissible under that source ap- 
propriation, and subject to the source restrictions. See 28 Comp. 
Gen. 365 (1948). ' 

Assuming without deciding that the TAKX project is itself a 
proper activity of the Navy Industrial Fund (and thus, indirectly, 
of annual Navy O&M appropriations),* the question remains 
whether indemnification agreements entered into in connection 
with that program are also “necessary or incident” to the object of 
the applicable funding source. 

Indemnification provisions under the TAKX Agreement to Char- 
ter are designed to establish the basis for adjusting cost calcula- 
tions under the actual charter. Because of the delay between the 
time that contracts are signed and commencement of the charter 
period (approximately 2 years), it is, in our view, reasonable to pro- 


3 The Navy’s position is that the TAKX program is for the provision of transpor- 
tation services, an authorized activity of both the Navy Industrial Fund and the 
Navy O&M appropriation. As we stated in 62 Comp. 143, 144 n. 1 (1983), we do not 
question the use of the Navy Industrial Fund for the purposes of this program, as 
we approved the use of the fund to finance similar contracts in our decision 51 
Comp. Gen. 598 (1972). We are in the process, however, of reexamining the purposes 
for which industrial funds are used by the military departments. See H.R. Rep. No. 
943, 97th Cong., 2d Sess. 48-49 (1982). 
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vide for cost adjustments due to foreseeable changes in financing 
costs, delivery schedules, and even tax liability. These “indemnifi- 
cation” provisions do not provide any windfall to the applicable 
contractor, but simply ensure that payments under the Charter 
Party accurately reflect the contractor’s actual costs. In addition, it 
should be noted that many other Federal contracts contain price 
adjustment clauses, even for additional tax liability. See, e.g., De- 
fense Acquisition Regulation 7-103.10 (providing for contract price 
adjustment for changes in excise tax liability due to statutory or 
regulatory changes, or due to adverse revenue rulings). Conse- 
quently, we consider such provisions to be reasonably necessary or 
incidental to the TAKX program, and would not object to pay- 
ments made under such provisions (by increasing charter hire pay- 
ments under the Charter Party). 

Similarly, it is our view that indemnification provisions in the 
TAKX Charter Party, with the exception of the provision dealing 
with tax liability for increased rent due to Government-ordered im- 
provements, may be considered reasonably necessary or incidental 
to the program. The TAKX contracts were specifically designed to 
permit TAKX ship owners to take advantage of certain tax bene- 
fits, particularly the 10 percent investment tax credit and acceler- 
ated depreciation deductions. These anticipated tax benefits are re- 
flected in lower contract costs charged to the Navy. The tax indem- 
nification provisions simply require that the loss of any such bene- 
fits would be reflected by increasing charges under the contract. 
Again, the contractor would not be receiving a windfall since, in 
effect, the Navy would only be reimbursing the contractor for any 
additional tax payments to the United States Treasury.* According- 
ly, we believe that it was reasonable for the Navy to provide for 
increased charter payments to compensate the owners for the loss 
of anticipated tax benefits. 

In addition, we believe that the provision requiring the Navy to 
reimburse the owner for any legal expenses and related costs aris- 
ing out of the owner’s challenges of any adverse tax rulings, while 
unusual and perhaps subject to some criticism on general policy 
grounds, is not unreasonable under the circumstances. Not only 
does the Navy determine whether or not the owner shall mount 
such a challenge, but the Navy also would be the “sole” beneficiary 
if the owner’s legal challenge proves successful in restoring the lost 
tax benefits that would otherwise result in increased charter pay- 
ments by the Navy. 

Finally, we previously noted that Article 40 of the TAKX Char- 
ter Party apparently provides for reimbursement by the Navy of 


“We also note that paragraph (d) of Article 40, in effect, requires the ship-owning 
partner to pay to the Navy any reductions in Federal income tax resulting from un- 
anticipated tax benefits received during the course of the charter. In our view, this 
provides additional support for our conclusion that the tax indemnification provi- 
sions are reasonable under the circumstances. 
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any additional tax liability incurred as a result of rent increases 
due to Government-ordered vessel additions or improvements. 
Unlike indemnification for loss of investment tax credits or acceler- 
ated depreciation deductions, this additional indemnification lan- 
guage, so far as we can discern, does not reflect any contractual 
benefit to the Navy (such as reduced hire costs). Rather than af- 
fording compensation for contractual concessions granted to the 
Government, reimbursement of additional tax liability in such a 
case would constitute a windfall to the ship-owning partner. In our 
view such a payment does not appear to be justified as reasonably 
necessary or incident to the TAKX program, or any other author- 
ized activity of the Navy Industrial Fund. Consequently, unless the 
Navy can show that we have misinterpreted the language in ques- 
tion, or can provide a suitable explanation for such a provision, we 
consider that particular portion of Article 40 to be void as outside 
the scope of authority of the contracting officer. See 16 Comp. Gen. 
803, 804 (1937). Because this language is readily separable, howev- 
er, we would not consider its invalidity as affecting the legality of 
the TAKX contracts as a whole. See, e.g., 15 S. Williston, A Treatise 
on the Law of Contracts § 1779 (3d ed. 1961). 


Question 2: Does the Navy have authority to indemnify third-party 
shipowners under the TAKX contracts? 


Answer: We do not agree that the Navy, under the TAKX con- 
tracts, has indemnified third-party shipowners, although the ar- 
rangements may in fact have this effect. Under Article 40 of the 
Charter Party, the Navy is indemnifying the specific contractor in- 
volved in the TAKX charter arrangement. Although the measure 
of indemnification is the additional tax liability incurred by the 
vessel owners, the Navy’s payment under the clause would be 
made to contractors, and only to the extent that the contractor is 
required to and does reimburse the ship-owning partner under the 
separate agreement between them (bareboat charter). Thus, the 
Navy’s agreement is to indemnify the contractor for any loss it 
incurs under its separate agreement to reimburse the shipowner. 

The fact that a third-party shipowner will be the eventual benefi- 
ciary of the Navy’s indemnification agreement with the contractor 
does not, in our view, render that agreement void. Because the con- 
tractor’s costs (as incurred under the bareboat charter) may vary 
with the IRS’ determination of the shipowner’s tax liability, it is 
reasonable to recognize such potential cost variations under the 
Charter Party. 


Question 3: If indemnification was in fact required, from what 
source would payment come? 


Answer: As indicated above, indemnification under the TAKX 
Agreement to Charter is effected through adjustments in capital 
hire, set prior to the date of commencement of the charter. Conse- 
quently, any increased charter payments would be paid from the 
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Navy Industrial Fund, which is reimbursed through annual O&M 
appropriations. 

Under the indemnification provisions of the Charter Party, pay- 
ment is to be “not later than 20 days after a written demand there- 
for from the Contractor,” but not prior to actual payment of addi- 
tional tax by a shipowning partner (or the reduction of any tax 
refund). The Navy anticipates that the TAKX contractor will 
obtain a ruling from the IRS on the tax treatment of the TAKX 
arrangement prior to commencement of the charter. If so, it is 
likely that indemnification would be made under the Agreement to 
Charter rather than the Charter Party, and would be reflected as 
additional rental payment over the course of the lease. To the 
extent that payment is required under the Charter Party, the Navy 
Industrial Fund presumably would remain the source of funding. 
Because, as discussed previously, we have assumed that Fund to be 
a proper source for acquisition of transportation services under the 
TAKX program, it would also be a proper source for an expendi- 
ture under an indemnification agreement incidental to that pro- 
gram.° 


Question 4: Has the Navy already become liable under the TAKX 
contracts for tax law changes made since they were signed? 


Answer: To our knowledge no tax law changes, IRS rulings, or reg- 
ulation changes have yet occurred that would require adjustment 
to capital hire rates under indemnification provisions of the TAKX 
Agreement to Charter. Two recently introduced bills would specifi- 
cally deny accelerated depreciation deductions and investment tax 
credits under circumstances such as those that exist in the TAKX 
program, but neither bill has been enacted into law. See H.R. 4170, 
98th Cong., Ist Sess. (1983); S. 1564, 98th Cong., 1st Sess. (1983). In 
addition, at least one of the two bills (H.R. 4170), as reported, has 
an effective date that would exempt the TAKX program. H.R. 4170, 
tit. I, § 102(g), 98th Cong., 1st Sess. (1983). 
We hope that the foregoing will be of assistance to you. 


5 As with other contingent liabilities, there is the possibility that, unless appropri- 
ate safeguards are taken, the occurrence of the contingency will impose a liability 
in excess of available funding, thereby violating the Antideficiency Act. This danger 
is diminished in the case of the Navy Industrial Fund, which has a larger degree of 
flexibility than other appropriation accounts (for example, through broad transfer 
authority annually enacted in Defense appropriation bills—see, e.g., section 733 of 
the Department of Defense Appropriation Act, 1983, included in section 101(c) of 
Pub. L. No. 97-377, 96 Stat. 1830, 1836 (1982)). In addition, liability under Article 40 
of the TAKX Charter Party would likely be spread out over a period of time, as it 
would be based on additional tax payments made by the shipowner over the course 
of the lease. Nonetheless, the Navy should examine the need for establishing a re- 
serve in the Navy Industrial Fund to cover any such contingencies. 
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[.B-212855} 


Contracts—Consideration—Rule 


Contract will not fail for lack of mutuality of obligation where both parties to the 
contract have made a promise to perform. 


Contracts—Amount—Indefinite—What Constitutes 


Defense Acquisition Regulation governing indefinite quantity contracts does not 
apply to invitation for bids which contemplates firm, fixed-price contract. 


Regulations—Construction—Agency Determination— 
Acceptance 


General Accounting Office will not question an agency’s interpretation of an agency 
—— where the protester has not shown that the interpretation is unreason- 
able. 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—Solicitation Improprieties—Apparent 
Prior to Bid Opening/Closing Date for Proposals 


Post-bid-opening protest against agency’s estimate of its needs is untimely and will 
not be considered on the merits. 


Matter of: S.F.A. Corporation, January 9, 1984: 


S.F.A. Corporation (S.F.A.) protests any contract award under 
Department of the Air Force (Air Force) invitation for bids (IFB) 
No. F41612-83-B-0023, issued for audiovisual services. 

The protest is denied in part and dismissed in part. 

The IFB was issued to obtain a contractor to furnish all labor, 
products and services necessary to manage and operate the Govern- 
ment-owned Sheppard Air Force Base Audiovisual Service Center. 
The successful bidder would be required to perform various serv- 
ices when requested by authorized Air Force personnel for a base 
year and two 1-year option periods. The IFB listed, by line item, 
the various services which the contractor could be requested to per- 
form and it also gave an estimate of the quantity of services which 
would be ordered. Bidders were required to offer a fixed monthly 
price for each service. The awardee would be paid this fixed month- 
ly amount unless the quantity of services ordered deviated from 
the Air Force estimate by more than 15 percent. In this event, the 
IFB provided for an equitable price adjustment. 

S.F.A. first protests that the IFB does not require the Air Force 
to order or the contractor to perform a minimum quantity of serv- 
ices. S.F.A. therefore concludes that any contract awarded under 
the IFB will be unenforceable because it will lack mutuality of obli- 
gation. S.F.A. further contends that the IFB contemplates the 
award of an indefinite quantity contract and, because it does not 
specify the minimum and maximum quantity of services which the 
Air Force can order, it violates Defense Acquisition Regulation 
(DAR) § 3-409.3 (1976 ed.) and Air Force Regulation (AFR) § 400-28 
(September 9, 1979). 
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The Air Force disputes that a contract awarded under the IFB 
will lack mutuality of obligation. The Air Force responds that the 
contract will be a firm, fixed-price contract and not an indefinite 
quantity contract. The Air Force notes that, under the DAR, there 
is no requirement that an IFB contemplating the award of a fixed- 
price contract provide the minimum and maximum quantity of 
services which can be ordered. Finally, the Air Force contends that 
AFR § 400-28 is concerned with the quality of services rendered 
rather than with the quantity of services which may be ordered. 

We find that a contract awarded under the IFB will not fail for 
lack of mutuality of obligation. Mutuality of obligation exists if the 
contract is supported by each contracting party’s promise to do 
something. See B-160063(1), February 10, 1967. In this case, al- 
though the Air Force has not promised to order a minimum 
amount of services, it has promised to pay the successful bidder a 
fixed monthly price and the successful bidder has promised to 
maintain the facility and perform the various services upon re- 
quest and in accordance with the terms of the IFB. Thus, we fail to 
see any merit in S.F.A.’s belief that the awarded contract will be 
unenforceable. S.F.A.’s reliance on our decision, B-160063(1), supra, 
is misplaced. That case concerned bidders’ bidding a unit price to 
supply propane gas based on an estimate of the amount of gas 
which would be ordered; however, bidders only would be paid for 
orders actually placed and the IFB stated that the Government was 
not required to place any orders. Because we found that the Gov- 
ernment had not promised to do anything, we concluded that the 
contract was invalid because it lacked mutuality of obligation. That 
decision does not apply here where the Air Force has promised to 
pay the contractor a fixed monthly sum to maintain the facility 
and provide whatever services are required. Cf. Obligations and 
Charges Under Small Business Administration Service Contracts, 60 
Comp. Gen. 219 (1981). 

We further find that the IFB contemplates the award of a fixed- 
price contract and not an indefinite quantity contract. Consequent- 
ly, DAR § 3-409.3 does not apply. Under this IFB, the contractor 
will be paid a fixed monthly sum regardless of the amount of serv- 
ices which the contractor is requested to perform during the 
month. In contrast, DAR § 3-409.3 involves a situation where the 
Government is obligated only to order a minimum quantity of serv- 
ices and, with the exception of this minimum quantity, its future 
requirements and the total amount of contract payments are un- 
known. In this respect, we note that DAR § 3-409.3 specifically pro- 
vides that funds for greater than the minimum quantity specified 
in the IFB are not obligated until orders are placed under the con- 
tract. Cf. Obligations and Charges Under Small Business Adminis- 
tration Services Contract, supra. We also note that the regulation 
specifies that indefinite quantity contracts should be only used to 
procure commercial or modified commercial items. S.F.A. points 
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out that the audiovisual services requested do not fall into these 
categories. 

As for AFR § 400-28, this regulation provides that “the state- 
ment of work (SOW) must present the actual minimum require- 
ments of the Government.” The Air Force alleges that this regula- 
tion is concerned with the quality of services required rather than 
with the quantity of services to be ordered. The Air Force states 
that the term “minimum requirements’ means minimum needs 
and that the regulation requires an IFB to specify only the require- 
ments which are necessary to accomplish the needed performance. 

This Office is required to give great deference to an agency’s rea- 
sonable interpretation of its own regulation. New Hampshire-Ver- 
mont Health Service, 57 Comp. Gen. 347 (1978), 78-1 CDP 202; Com- 
puter Data Systems, Inc., 61 Comp. Gen. 79 (1981), 81-2 CPD 393. In 
this case, the plain language supports the Air Force’s interpreta- 
tion, which is further substantiated by the fact that the regulation 
is contained among others concerning the quality of service re- 
quired by the contractor. In addition, we note that the regulation 
essentially restates the general rule of Government procurement 
that agency’s may only solicit for minimum needs. See e.g, Inter- 
science Systems, Inc., B-205458, March 9, 1982, 82-1 CPD 200. 
Given these factors, we cannot conclude that the Air Force’s inter- 
pretation of AFR § 400-28, paragraph 2-7(b), is unreasonable. 
Therefore, the Air Force was not required to state the minimum 
quantity of services it intended to order. 

Accordingly, these protest grounds are denied. 

S.F.A.’s contention that the Air Force’s estimates are not accu- 
rate concerns an impropriety in the solicitation which was appar- 
ent prior to bid opening and was required to be raised prior to bid 
opening. 4 C.F.R. § 21.2(b)(1) (1983). Although S.F.A.’s initial protest 
was filed before bid opening, this particular allegation was raised 
after bid opening in S.F.A.’s comments on the Air Force report. As 
a new protest ground, this allegation was required to meet inde- 
pendently the timeliness requirements of our Bid Protest Proce- 
dures. Thus, it is untimely and we will not consider it on the 
merits. See Tracor Jitco Inc., B-208476, January 31, 1988, 83-1 CPD 
98. This protest ground is dismissed. 


({B-205950] 


Compensation—Removals, Suspensions, etc.—Backpay— 
Involuntary Leave—Sick 


Employee was placed in an involuntary leave status pending Civil Service Commis- 
sion ( ) approval of agency-initiated disability retirement application based on or- 
thopedic examinations, including one performed by employee's own physican, all of 
which found her physically incapacitated to perform assigned aang duties. Even 
though the application for disability retirement was ultimately denied by the Merit 
Systems Protection Board (MSPB), her claim for backpay is denied. The issue before 
the MSPB was whether the earlier determined physical incapacity was sufficient to 
support disability retirement. While it was determined that retirement criteria were 
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not met, the validity of the earlier medical findings was not questioned. Therefore, 
placement of employee on involuntary leave was not unwarranted or unjustified. 


Compensation—Removals, Suspensions, etc.—Backpay— 
Involuntary Leave—Pending Appeal to Merit Systems 
Protection Board 


Agency appealed a CSC initial rejection of their disability retirement application, 
and won. The employee, in turn, appealed retirement action to the MSPB. Pendi 
outcome, — was continued in a non-pay status. Claim for backpay (5 U.S.C. 
5596), asserted because MSPB overturned retirement approval, is denied. Once dis- 
ability retirement application is approved, it is appropriate for agency to retire em- 
ployee then, and no basis exists for employee to assert continuing employment 
rights thereafter. Fact the MSPB overturned CSC retirement approval did not make 
agency action continuing employee in non-pay status pending appeal outcome im- 
proper or unjustified. 


Interest—Backpay—Statutory Authority Required 


Employee has received backpay for a portion of period she was in a non-pay status, 
while agency-initiated disability retirement application was in appellate process. 
Employee is not entitled to interest on the backpay award since it is not specifically 
authorized by Back Pay Act, 5 U.S.C. 5596. 


Matter of: Isma B. Saloshin—Backpay—Agency-Initiated 
Disability Retirement Application, January 10, 1984: 


This decision is in response to a letter dated April 15, 1983, from 
Ms. Isma Saloshin. She has requested further consideration of her 
claim for backpay and recredit of leave used during the period 
June 1, 1977, to May 11, 1980, incident to her employment with the 
Veterans Administration Medical Center (VAMC), Lexington, Ken- 
tucky. For the reasons stated below, the claim for additional back- 
pay is denied. 


BACKGROUND 


The matter of Ms. Saloshin’s claim was the subject of a settle- 
ment by our Claims Group, Z-2828516, dated March 7, 1983. That 
settlement allowed backpay«and leave. recredit for the periods No- 
vember 30, 1978, to February 22, 1979, and May 17, 1979, to May 
11, 1980, based .om a finding that the action of the agency during 
those periods constituted an unjustified and unwarranted person- 
nel action. Backpay and leave recredit were disallowed for the re- 
maining periods (June 1, 1977, to November 29, 1978, and February 
23, 1979, to May 16, 1979), since it was determined that the person- 
nel actions immediately preceding those periods were justified. 

In her appeal of the disallowed periods, Ms. Saloshin contends 
that. the law (5 U.S.C. § 5596), and the regulations governing, re- 
quire that the employee be made whole if the personnel actions are 
determined to be unjustified. In support of that view, she asserts, 
in essence, that the action of the Atlanta Regional Office of the 
Merit Systems Protection Board (MSPB) on May 17, 1979, which 
ruled in her favor, and which became the final decision of the 
MSPB, established conclusively that the administrative actions 
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taken prior to that time were totally improper and unjustified. Ad- 
ditionally, Ms. Saloshin contends that she is entitled to interest on 
all the backpay awarded. 


FACTS 


Ms. Saloshin began her employment with the Veterans Adminis- 
tration Medical Center in January 1971, as Assistant Chief, Nurs- 
ing Service. She previously had been a United States Army Nurse 
in Vietnam, but had left the military in 1970 due to a service-con- 
nected back injury, which injury and resultant disability was a 
matter of record with the VAMC. 

Between 1971 and 1977, Ms. Saloshin had been assigned and re- 
assigned to a number of different units in VAMC. Effective May 
16, 1977, she was assigned to the Intermediate Medical Care Unit. 
Ms. Saloshin objected to this assignment for medical reasons, as- 
serting that her back condition would not permit the frequency of 
bending, stooping and lifting required of a nurse in that unit. She 
was granted sick leave from May 16 until May 31, 1977. 

During that time, Ms. Saloshin was examined by her own private 
physician who, by report dated May 26, 1977, stated that she could 
return to work on May 31, 1977, but unequivocally stated: “No lift- 
ing or bending allowed.” Based on this report, VAMC refused to 
permit her to return to duty, but continued her in a sick leave 
status and referred her to their employee health physician. 

On June 6, 1977, Ms. Saloshin was placed in an off-duty status 
because she refused to request sick leave to cover her off-duty time. 
By memorandum dated June 17, 1977, VAMC advised her, in part, 
that so long as her physician would not permit her to perform any 
lifting and bending she would not be permitted to return to duty. 
Further, the use of sick leave to cover her off-duty status, previous- 
ly authorized, would continue to be authorized if requested by her. 
That memorandum went on to state that the VAMC could not 
return her to duty so long as her physician’s statement remained 
unchanged and that if she failed to request sick, annual or leave 
without pay to cover her off-duty time, she would be placed in an 
absence without leave (AWOL) status. She refused to comply and 
effective June 24, 1977, was placed in an AWOL status. 

On June 30, 1977 a VAMC requested fitness-for-duty orthopedic 
examination was performed by Dr. William Winter. He found that 
it was medically undesirable for Ms. Saloshin to do any significant 
bending, stooping, or lifting. Based on those two medical findings, 
Ms. Saloshin’s AWOL status was rescinded and she was involuntar- 
ily placed on sick leave effective July 1, 1977. The VAMC thereaf- 
ter submitted the results of the fitness-for-duty examination to the 
Director, VAMC Nashville, Tennessee, for an independent evalua- 
tion. When VAMC Nashville advised they could not reach a firm 
conclusion about Ms. Saloshin’s condition, a local Physical Stand- 
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ards Board was requested by VAMC Lexington, to evaluate those 
results. On September 26, 1977, that board ruled that Ms. Saloshin 
was disabled for the position of staff nurse. 

Based on that ruling, VAMC Lexington, initiated a disability re- 
tirement application with the Civil Service Commission (CSC) on 
February 23, 1978. During the course of adjudicating the question 
as to whether Ms. Saloshin’s physical condition was sufficiently dis- 
abling so as to qualify her for disability retirement, an additional 
orthopedic examination ordered by the CSC was performed. Ac- 
cording to the file, it was medically concluded at the time of that 
examination that her physical condition was “essentially normal” 
noting that she had an overall bodily function impairment of 10 
percent as a result of an old healed compression fracture of T11 of 
the thoracic spine. Based on that finding, the Bureau of Retire- 
ment, Insurance and Occupational Health of the CSC rejected the 
retirement application by a letter dated November 30, 1978, for the 
reason that total disability for useful and efficient service has not 
been shown by the medical evidence. 

Subsequent to that ruling, VAMC Lexington filed an appeal. On 
February 22, 1979, the Office of Personnel Management (OPM) 
overturned the earlier action and. approved Ms.:Saloshin’s disabil- 
ity retirement. Thereafter, she appealed that decision to the Atlan- 
ta Regional Office of the Merit Systems Protection Board (MSPB), 
which by action dated May 17, 1979, ruled that she had not become 
tetally disabled for Civil Service retirement purposes. When the 
full MSPB refused, on September 9, 1979, to reopen the case at the 
VAMC’s request, the VAMC initiated a separation action on Octo- 
ber 4, 1979, based on disability. Ms. Saloshin appealed that action 
to.the VA Central Office, which by decision of April 15, 1980, over- 
ruled the separation request and directed her return to duty, which 
was accomplished May 12, 1980. 

Ms. Saloshin contends that because the retirement application 
was rejected first by the CSC and later by the MSPB, it is estab- 
lished that all prior actions taken by the agency placing her on 
sick leave, annual leave, absence without leave, and leave without 
pay, were improper and, thus, under the provisions of 5 U.S.C. 
§ 5596, she is entitled to backpay and recredit for leave. We dis- 
agree. 


OPINION 


Section 5596 of title 5, United States Code, governing an employ- 
ee’s entitlement to backpay, provides in part: 

(b) An employee of an agency who, on the basis of an administrative determina- 
tion or a timely appeal, is found * * * to have undergone an unjustified or unwar- 
ranted personnel action that has resulted in the withdrawal or reduction of * * * 
pay, allowances, or differentials of the employee— 


(1) is entitled, on correction of the personnel action, to receive for the period 
for which the personnel action was in effect an amount equal to * * * the pay, 
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allowances, or differentials, as applicable, that the epqlowe normally would 


org earned during that period if the personnel action had not occured * * *; 
an 


(2) for all pu , is deemed to have performed service for the agency 
during that period except that— 


(A) annual leave restored * * * in excess of the maximum leave accumu- 
lation permitted by law shall be credited to a separate leave account * * *. 


This Office has long held that an employee may be placed in an 
involuntary leave status for a variety of reasons, including medical, 
before and while an agency-filed disability retirement application is 
pending before the Civil Service Commission (now Office of Person- 
nel Management), when it is administratively determined that an 
employee is incapacitated for the performance of assigned duties 
based upon competent medical evidence. Further, such action does 
not constitute an unjustified or unwarranted personnel action 
under the Back Pay Act. 41 Comp. Gen. 774 (1962), and William J. 
Heisler, B-181313, February 7, 1975. See also 5 C.F.R. § 831.1206 
and Federal Personnel Manual Supplement 831-1, S10-10a(6). Ad- 
ditionally, the Court of Claims has held that Government employ- 
ees who are placed in an involuntary leave status for medical rea- 
sons are entitled to recover lost compensation for the period, but 
only when it is shown that the employees were ready, willing and 
able to perform their duties and were not medically incapacitated 
at the time they were placed on leave. Kleinfelter v. United States, 
318 F.2d 929 (Ct. Cl. 1963), and Seebach v. United States, 182 Ct. Cl. 
342 (1968). 

Based on the foregoing, in Connie R. Cecalas, B-184522, March 
16, 1976, we considered the effect of a CSC determination that an 
employee was not eligible for disability retirement on the question 
of the competency of the medical finding of a physical incapacity at 
the time the employee was placed in an involuntary leave status. 
We ruled therein that the CSC ruling did not establish that the 
employee was not at least temporarily disabled at the time of 
placement on involuntary leave. We concluded that, in the absence 
of an administrative determination that the earlier medical evi- 
dence was improper, the involuntary leave placement based there- 
on would not be considered unjustified or unwarranted. That deci- 
sion was sustained on reconsideration. Connie R. Cecalas, B- 
184522, April 21, 1977. 

In the present case, Ms. Saloshin’s position reassignment in May 
1977 was indicated to have been for nonmedical reasons. Her only 
objection to that reassignment was her assertion that she was phys- 
ically unable to perform the required duties. That assertion was 
supported by her own physician’s statement of May 26, 1977, that 
she would be permitted to return to work on May 31, 1977, but that 
no lifting or bending was allowed. This conclusion was further sup- 
ported by the agency’s orthopedic physician in the fitness-for-duty 
examination performed on June 30, 1977, and later by a local Phys- 
ical Standards Board. 
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The issue before CSC at the time that the agency-initiated dis- 
ability retirement application was considered, was not the validity 
of those medical findings. The only issue was whether the disability 
demonstated by that medical evidence was sufficient to warrant 
her retirement. The fact that CSC concluded that it was not does 
not establish that the earlier medical findings were invalid, only 
that her condition at the time of CSC adjudication was not suffi- 
ciently disabling to require her retirement. 

-On the question of whether Ms. Saloshin was ready, willing and 
able to work and was not medically incapacitated at the time she 
was involuntarily placed on leave on June 1, 1977, it has been held 
that where an employee is determined to be incapacitated from 
performing assigned duties at a particular time by competent medi- 
cal findings, the placement of an employee in an involuntary leave 
status is not unjustified. Cecalas, cited above. In view of the fact 
that Ms. Saloshin complained that she could not physically per- 
form the required duties, coupled with her own physician stating 
that she was not permitted to lift or bend, the conclusion that she 
was incapacitated from performing her assigned nursing duties at 
that time is not unreasonable. Therefore, based on the record 
before us, we find no basis upon which to allow backpay and leave 
recredit for the period June 1, 1977, to November 30, 1978, when 
the CSC rejected the agency-initiated disability retirement applica- 
tion. 

With regard to the subsequent period (February 23, 1979, to May 
16, 1979), the record shows that the CSC action rejecting the retire- 
ment application in Ms. Saloshin’s case was agency appealed. On 
February 22, 1979, the Office of Personnel Management (the succes- 
sor to the Civil Service Commission), overturned the earlier CSC 
action and approved her disability retirement. While it is to be 
noted that Ms. Saloshin was in an involuntary leave status from 
her employment throughout the entire period (June 1, 1977, to May 
11, 1980), our Claims Group stated in its settlement of March 7, 
1983, that: 

* * > If Myre. Saloshin had been on duty throughout that time, and if the agency 
had placed her in an involuntary leave status when her disability retirement was 
final pate: on February 22, we-do not believe such action at that time would 
have been considered unjustified or unwarranted. 

We concur with that view. While our Claims Group ruled that 
the failure of VAMC to return Ms. Saloshin to duty on November 
30, 1978, when the initial disability retirement application was re- 
jected, was unwarranted and unjustified, thus, permitting backpay 
beginning on that date, once that CSC decision was overturned on 
February 22, 1979, and the disability retirement application ap- 
proved, no basis existed for her to continue to assert employment 
rights for backpay purposes thereafter, since it was appropriate for 
the VAMC to retire her for disability at that time. The only reason 
why the processing of her retirement was delayed beyond that time 
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was because she appealed the OPM ruling to the MSPB. Further, 
the fact that it was eventually determined by the MSPB on May 
17, 1979, that she was not sufficiently disabled for retirement pur- 
poses, thus canceling the OPM disability retirement approval, did 
not make the required VAMC action placing her in a non-pay 
status pending the appeal outcome improper or unjustified. 

With regard to Ms. Saloshin’s claimed entitlement to interest on 
her backpay award, in the absence of a statute so providing, inter- 
est does not accrue on claims against the United States. Seaboard 
Air Line Railway v. United States, 261 U.S. 299 (1923); and Smyth 
v. United States, 302 U.S. 329, (1937). See also 45 Comp. Gen. 169 
(1965). Therefore, since the backpay statute does not specifically 
provide for the payment of interest, no interest may be paid on the 
backpay awarded to Ms. Saloshin. Van Winkle v. McLucas, 537 
F.2d 246 (6th Cir. 1976), cert. den. 429 U.S. 1093 (1977). 

Ms. Saloshin has raised various other issues including violation 
of veterans preference and discrimination based on physical handi- 
cap, none of which come within the jurisdiction of this Office to re- 
solve. 


([B-210491, B-210491.2, B-210491.3] 


Bids—Invitation for Bids—Cancellation—After Bid Opening— 
Low Bid in Excess of Government Estimate 


Agency’s rejection of sole responsive bid on the basis of unreasonable price, result- 
ing in cancellation of the solicitation, is proper when the bid price is significantly 
higher than either the Government’s estimate or prices submitted by other, albeit, 
ineligible bidders. 


Bids—Invitation for Bids—Cancellation—Resolicitation— 
Pending Protest—Propriety 


Agency is not pet from issuing new solicitation for same requirements after 


cancellation of solicitation even if there is a protest of the cancellation pending 
before General Accounting Office. 
Officers and Employees—Conflict of Interest Statutes—Awards 


of Government Contracts—Propriety 
Where record does not include any evidence that bidders were owned or controlled 
by Government employees, award to any of those firms would not be prohibited by 


regulatory provision generally precluding entering into contracts with firms owned 
by Government employees. 


Bids—Competitive System—Profit v. Nonprofit Organizations 


Where solicitation is issued on unrestricted basis, nonprofit associations may com- 
pete with commercial concerns for Government contract. 

Matter of: International Alliance of Sports Officials, January 
10, 1984: 


International Alliance of Sports Officials (IASO) protests the can- 
cellation of invitation for bids (IFB) No. DAKF10-83-B-0019 and 
the award of a contract to anyone other than itself under IFB No. 
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DAKF24-83-B-0100, a subsequent procurement for the same re- 
quirements. The protest is denied. 


IFB-0019 


IFB-0019, a 100 percent small business set-aside, was issued by 
the Department of the Army for sports officiating services at Ft. 
Stewart and Hunter Army Airfield, Georgia. The following bids 
were received: 


Bidder Hunter Ft. Stewart Total 


Hinesville Officials Asso- 
ciation $95,085 
Savannah Officials Asso- 
ciation 
Savannah Umpires Asso- 
ciation 
124,675 $174,950 
102,110 139,390 


Hinesville Officials, Savannah Officials, and Savannah Umpires 
represented in their bids that they were nonprofit organizations. 
Nonprofit organizations do not qualify as small businesses, see 13 


C.F.R. § 121-3.2(i) and Defense Acquisition Regulation (DAR) § 1- 
701.1, and therefore these bids were rejected as “nonresponsive.” 
The Army then evaluated IASO’s bid—the only remaining bid—in 
light of the Government estimate (which was derived from the 
prices paid under prior contracts for the same services) and the 
other bids received. The Army found that IASO’s bid was 25 per- 
cent greater then the Government estimate and, broken down into 
components, was 31 percent higher than the apparent low bid for 
Ft. Stewart and 29 percent higher than the apparent low bid for 
Hunter Airfield. On these bases, the Army determined that IASO’s 
price was unreasonable and consequently canceled the solicitation. 

In its initial protest which was filed after bids were opened 
under IFB-0019, IASO made two arguments: (1) that nonprofit as- 
sociations do not qualify as “small business concerns” and there- 
fore are ineligible for award under a small business set-aside and 
- (2) that IASO had been subjected to “unfair competition” in that 
nonprofit associations do not incur as many costs as for-profit com- 
mercial concerns and therefore it becomes “almost impossible” for 
the latter to compete. 

IASO’s first ground for protest was, in effect, sustained when the 
Army rejected the bids of the nonprofit associations and the second 
ground became academic. 
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After the Army determined IASO’s bid to be unreasonable and 
canceled IFB-0019, IASO supplemented its protest. Principally, 
IASO questions the propriety of the determination that its price 
was unreasonable, arguing that is is unfair to compare the price of 
a for-profit commercial concern with those of nonprofit associa- 
tions. 

The record indicates that past contracts for these services have 
been performed by nonprofit organizations. [ASO argues that since 
these organizations are ineligible for award under IFB-0019, it is 
improper to use those prior contract prices or, for that matter, bids 
from such organizations responding to this solicitation as the basis 
for determining the reasonableness of the bid of a commercial con- 
cern, such as itself. IASO maintains that nonprofit organizations 
can charge less than commercial concerns because they have to in- 
clude only labor costs in their price and that members of these or- 
ganizations return a percentage of their earnings to the organiza- 
tion to cover its general and administrative expenses. On the other 
hand, IASO states, the bid of a commercial concern must include 
labor costs, general and administrative expenses, project manager’s 
salary, general liability insurance, workers’ compensation insur- 
ance, and profit margin. IASO argues that since the Army improp- 
erly relied on the prices of nonprofit organizations in developing 
the Government estimate, the estimate ignores the realities of the 
commercial world and does not reflect the prevailing market price. 
IASO concludes that its price was reasonable and that it is entitled 
to award as the only responsive, responsible bidder under the soli- 
cation. 

The Army responds that it is irrelevant whether a bidder can 
justify the particular costs which account for its bid; what is rele- 
vent is the comparison of that bid with the Government estimate 
and other bids received. The Army states that prior contract prices, 
particularly the price for the previous contract for the identical 
services, represent the prevailing market .price for the required 
service and therefore it was reasonable to'compute its estimate on 
the basis of those prior contracts and to then compare IASO’s price 
to that. estimate in determining its reasonableness. On this basis, it 
concludes, IASO’s bid was excessive and the solicitation was prop- 
erly canceled. 

As a general rule, cancellation ‘of an advertised solicitation after 
bid opening is improper absent a cogent and compelling reason. 
IFR, Inc., B-209929, May 17, 1988, 88-1 CPD 524. However, DAR 
§ 2-404.1(bvi) authorizes cancellation for a compelling reason, 
where “all otherwise acceptable bids received are at unreasonable 
prices.” Our Office has stated that a determination concerning 
price unreasonableness is a matter of administrative discretion 
which we will not question absent a showing of fraud or bad faith. 
Photo Data, Inc., B-208272, March 22, 1983, 88-1 CPD 281. In this 
respect, we have recognized that a determination of price unrea- 
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sonableness may be based upon a comparison with such factors as 
Government estimates, past procurement history, current market 
conditions, or any other relevant factors, including any which have 
been revealed by the bidding. Omega Container, Inc., B-206858.2, 
November 26, 1982, 82-2 CPD 475. 

We agree with the Army that whether a bid is unreasonable does 
not depend upon whether that bidder can account for every ele- 
ment in its bid price and can demonstrate that its price does not 
include exorbitant markups. In other words, a bidder’s price may 
accurately reflect the costs unique to it plus a moderate profit and 
yet not be reasonable if the Government can obtain the same sup- 
plies or services from the marketplace for substantially less. Here, 
it is clear that officiating services are available from several 
sources other than IASO at prices substantially less than what 
IASO bid. In determining what it reasonably should expect to pay 
in the Savannah area for sports officiating services, we do not see 
how the Army could ignore the existence of local organizations of- 
fering to perform the same services as IASO for approximately 30 
percent less. 

We do not believe it was improper for the Army to have com- 
pared IASO’s bid with those submitted by the nonprofit organiza- 
tions. This case is analogous to Omega Container, Inc., supra, in 
which we upheld a contracting officer’s determination that the pro- 
tester’s sole responsive bid submitted under a small business set- 
aside was unreasonably high because it was significantly higher 
than prices previously paid for the same item and the bid price 
submitted by another firm which was ineligible for award because 
it was not a small business concern. 

IASO has not shown that the contracting officer acted fraudu- 
lently or in bad faith in determining IASO’s bid to be unreason- 
able. We therefore have no basis to object to the cancellation of 
IFB-0019. 


IFB-0100 


After canceling IFB-0019, the Army resolicited for the same re- 
quirements under IFB-0100, an unrestricted solicitation. [ASO pro- 
tests award under the solicitation to any of the other bidders— 
Hinesville Officials Association, Savannah Umpires, Savannah Of- 
ficials, or Hinesville Sports Officials. 

IASO contends that: (1) absent our Office’s “approval” the Army 
could not proceed with the resolicitation until IASO’s protest under 
IFB-0019 had been resolved; (2) the other bidders are substantially 
owned or controlled by Government employees and an award to 
any one of them would violate public policy, see DAR § 1-302.6; and 
(3) it constitutes unfair competition for nonprofit associations to 
compete with for-profit commercial concern. We find no merit to 
these contentions. 
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First, there is no prohibition against an agency resoliciting for a 
requirement even if there is pending a protest of the cancellation 
of a-_prior solicitation. An award under the resolicitation, of course, 
may not be made unless’it is properly justified and approved at a 
level above that of the contracting officer. DAR § 2-407.8(b)(2) and 
(3). In the present case, the Army simply has extended the incum- 
bent’s contract on a month-to-month. basis pending resolution of 
IASO’s protest; no award under IFB-0100 has been made. 

Second, DAR §1-302.6 does provide that no agency knowingly 
shall enter into a contract with employees of the Government or a 
business organization that is substantially owned or controlled by 

Government employees except for the most compelling reasons, 
such as where the needs of:the Government cannot reasonably be 
otherwise supplied. [ASO, however, has not presented any informa- 
tion to support its.allegation that the other bidders are ‘“substan- 
tially owned or controlled” by Government employees. In contrast, 
the Army has provided lists from Hinesville Officials, Savannah 
Officials, and Savannah Umpires identifying the employment of 
each of their members; these lists indicate that only a minority of 
the members and officers of each association are Government em- 
ployees. The Army has not provided any information concerning 
Hinesville Sports Officials on the basis that it is an individually 
owned smail business concern and not a private association. The 
‘fact that Hinesville Sports Officials is a small business does not 
necessarily mean that it is not controlled by Government employ- 
ees, but again IASO has not introduced any evidence to show that 
it is. Since the record does not include any evidence to support 
IASO’s contention that its competitors are substantially owned or 
controlled by Government employees, this allegation must be re- 
jected. 
Finally, there is no prohibition against nonprofit associations 
competing with commerical concerns for Government contracts in 
‘the absence of any statutory or regulatory policy to that effect. 
E.I_L. Instruments, Inc., 54 Comp. Gen. 480 (1974), 74-2 CPD 339. 
An unrestricted procurement was utilized here to permit competi- 
tion by all interested bidders and under this type of solicitation, an 
agency cannot reject a bid submitted by a nonprofit organization 
simply because of its status. 
The protest is denied. 


[B-214004] 


Contracts—Mistakes—Allegation After Award—Board of 
Contract Appeals Jurisdiction 


Post-award mistake in bid claim is a matter “relating to” a contract, and it there- 
fore must be resolved according to the procedures set forth in the Contract Disputes 
Act of 1978. 
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Contracts—Offer and Acceptance—Acceptance—Effect 


In procurement by formal advertising, when the Government accepts a bid and noti- 
fies the bidder, a binding contract is created, even though a formal contract is to be 
executed and a performance bond is to be furnished at a later date. 


Matter of: Fed Con Corporation, January 10, 1984: 


Fed Con Corporation protests the Corps of Engineers’ termina- 
tion for default of contract No. DACA67-84-C-0008, contending 
that because of a mistake in bid discovered after Fed Con had re- 
ceived a Notice of Award, the award itself was improper. We dis- 
miss the protest. 

The record indicates that the Seattle District of the Corps opened 
bids for a flight simulator building at Fort Lewis, Washington, on 
October 20, 1983. Fed Con’s apparent low bid, $2,984,000 was sig- 
nificantly less than either of the next-low bids, $3,637,162 and 
$3,649,000, and approximately 40 percent less than the Government 
estimate of $5,011,000. The contracting officer therefore requesterd 
verification, providing Fed Con with a copy of the abstract of bids. 

On October 31, Fed Con confirmed its bid price, and on Novem- 
ber 8 the Corps issued the Notice of Award. Fed Con, however, re- 
fused to sign and return the contract or to provide payment and 
performance bonds, required within 10 days of receipt of the 
award. Instead, on November 15, it orally advised the Corps that it 
had omitted a $96,000 subcontractor quote, as well as sales taxes 
for subcontractor materials and Washington State use taxes, from 
its bid price. Two days later the firm submitted a written request 
ior withdrawal. 

The Corps determined that the documentation provided by Fed 
Con did not constitute clear and convincing evidence of either the 
existence of a mistake or the firm’s intended bid price. Accordingly, 
on November 23, it directed Fed Con to show cause why its con- 
tract should not be terminated for default. Fed Con subsequently 
met with the Corps and, by letter dated December 6, urged it to 
treat the matter as “in a pre-award stage.” The firm argued that 
the mistake should have been obvious despite the verification; it 
also contended that the Government would not be injured by per- 
mitting withdrawal, since performance had not yet begun and the 
60-day bid acceptance period had not yet expired, so that award to 
the second-low bidder would still be possible. 

On December 12, however, the contracting officer wrote Fed Con, 
stating that its contract had been terminated and that Fed Con 
would be liable for any excess costs of reprocurement, as well as for 
the liquidated damages specified in its contract. 

Fed Con has incorporated all of the arguments made to the Corps 
in its protest to our Office. We find, however, that Fed Con’s proper 
forum is the Armed Services Board of Contract Appeals. This is be- 
cause both the mistake in bid claim and the protested default ter- 
mination are matters “relating to” the contract. Under the Con- 
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tract Disputes Act of 1978, 41 U.S.C. §§ 601-613 (Supp. IV 1980), 
such matters are to be decided by the contracting officer, with 
appeal to the appropriate Board of Contract Appeals. Moreover, 
zour Office specifically has ruled that- post-award mistake in bid 
claims are matters “relating to” a contract. Tri-States Service Com- 
pany, B-208567, January 17, 1983, 88-1 CPD 44; Broken Lance En- 
terprises, B-202085, August 21, 1981, 81-2 CPD 164. 

We reject Fed Con’s-contention that the contract is in a pre- 
award stage. In procurement by formal advertising, it is well estab- 
lished that when the Government accepts a bid and notifies the 
bidder, a binding contract is created. See, e.g., 49 Comp. Gen. 431 
(1970) and cases cited therein. This is so even though formal con- 
tract documents will be executed and a performance bond will be 
furnished later. Jd. See also Aetna Casualty & Surety Co. v. United 
States, 526 F.2d 1127 (Ct. Cl. 1975), cert. denied, 425 U.S. 973 (1976); 
R. T. Madden Company, Inc., ASBCA No. 11999, August 7, 1981, 
81-2 BCA {15,311 (both holding that a construction contractor’s 
failure to furnish required Miller Act bonds breached an existing 
and enforceable contract). 

As the Corps advised Fed Con on December 12, any appeal from 
the contracting officer’s rejection of the mistake in bid claim and 
any challenge to the protested default termination must be filed 
with the Armed Services Board of Contract Appeals. The protest is 
dismissed. 


[_B-213547] 


Contracts—Awards—Cancellation—Erroneous Awards—Bid 
Evaluation Error 


Where, before contract performance has begun, the agency discovers that because of 
its error in addition of the quotations received the contract had not been awarded to 
the low offeror, cancellation and re-award to the low offeror is proper since, in the 
absence of substantial reasons showing that it is not in the best interest of the Gov- 
ernment to do so, the preservation of the integrity of the competitive procurement 
system requires such corrective action. 


Matter of: United Building Service, January 13, 1984: 


United Building Service protests the cancellation of its contract 
for janitorial services awarded by the Department of Agriculture 
under request for quotations (RFQ) No. 83-49. The Department re- 
awarded the contract to Juanita F. Rivera after it discovered that 
it had made an error in addition with respect to Rivera’s quoted 
monthly pr‘~e. Rivera is the low offeror when the error in addition 
is corrected. United contends that the format Rivera chose for her 
quotation caused the error by the agency, and argues that the con- 
tract to Rivera therefore should be set aside and award made again 
to United. The protester also contends that Rivera’s offer did not 
comply with the RFQ requirements in any event. 

We deny the protest. 
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The RFQ listed certain Government-furnished property to be pro- 
vided to the contractor, and stated that all other needed cleaning 
supplies and materials would have to be furnished by the contrac- 
tor. Rivera’s quotation broke the monthly unit price down into 
$360 for wages and $222.50 for supplies and miscellaneous ex- 
penses. The agency incorrectly added these figures to a monthly 
rate of $592.50, rather than $582.50. As United’s quotation was 
$590 per month, the contract was awarded to United. Before per- 
formance began, however, Rivera called the error to the attention 
of the agency, which then canceled United’s contract and made 
award to Rivera. We agree that the agency’s action in this instance 
was proper. 

As the initial award to United was based on an erroneous eval- 
uation of Rivera’s price, it is clear that United’s quotation was not 
low, so that the award to it was improper. The Government’s 
strong interest in the preservation of the integrity of the competi- 
tive procurement system requires the action taken here with re- 
spect to the United award and the re-award to Rivera, unless there 
are substantial and convincing reasons why it is not the best inter- 
est of the Government to do so. See United States Testing Company, 
Inc., B-205450, June 18, 1982, 82-1 CPD 604. There were no such 
reasons existing here that would have justified the failure of the 
agency to take the necessary action to award the contract to 
anyone other than the low offeror. We do not agree with United’s 
contention that Rivera should lose the award because the quota- 
tion’s format—breaking down unit prices instead of bidding a 
single unit price as contemplated by the solicitation—caused the 
agency’s error in addition. Nothing in the solicitation precludes the 
price breakdown, and we do not see how Rivera realistically can be 
charged with the Government’s error in addition.' 

United also asserts that Rivera “altered the specifications” by 
quoting a separate price for supplies and miscellaneous expenses, 
since the Government was to furnish all of the cleaning supplies 
required for performance. We do not agree, since the solicitation 
plainly stated that the contractor would furnish all of the cleaning 
supplies and materials not included in the list of Government-fur- 
nished materials. 

The protest is denied. 


1 Rivera apparently extended her unit prices correctly for the annual contract to 
$6,990 for the year. It is therefore not apparent why the erroneous award was made 
in the first instance. 
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[B-211388] 


Compensation—Removals, Suspensions, etc.—Deductions 
From Backpay—Outside Earnings—Travel Expenses From 
Outside Earnings 


Employee of Department of Labor who successfully appealed his removal before 
Merit Systems Protection Board (MSPB) contests the resulting backpay award. He 
contends he is entitled to interest on the backpay, deduction of employment ex- 
penses from wages earned during period of removal, and that the agency’s computa- 
tion results in double taxation. Neither the Back Pay Act, 5 U.S.C. 5596 (Supp. II, 
1979), nor any other authority provides for payment of interest or deduction of em- 
ployee’s personal expenses. We find no evidence in the record of double taxation or 
other objectionable computation by agency. 


Officers and Employees—Back Pay Act—Attorney Fees 


Employee of Department of Labor who prevailed on appeal before MSPB was 
awarded attorney fees by the Board under 5 U.S.C. T0@XD f) (Supp. Ill, 1979). How- 
ever, Board refused to consider portion of attorney fees relating to the negotiation of 
the amount of the backpay award, and that single issue is before this Office under 5 
U.S.C. 5596 which also provides authority for the award of attorney fees. We hold 
that employee is not entitled to attorney fees in connection with appealing agency’s 
computation of back 4, ay since he was not the “prevailing party” on this issue within 
the meaning of 5 U. 7701(g) and 5 C.F.R. 550.806(c)(1) (1983). 


Matter of: Jack M. Haning—Backpay Computation—Attorney 
Fees, January 17, 1984: 


Mr. Jack M. Haning, through his attorney, requests an opinion 
on a series of issues in connection with the Department of Labor’s 
computation of his backpay award. Under the following analysis 
we are sustaining the Department of Labor’s actions in computing 
the amount of Mr. Haning’s backpay award and rejecting a claim 
for attorney fees relating to the negotiation of Mr. Haning’s back- 
pay. 


BACKGROUND 


On May 22, 1981, Mr. Haning was removed as an employee of 
the Department of Labor, Occupational Safety and Health Admin- 
istration (agency). In a subsequent appeal, the Merit Systems Pro- 
tection Board (MSPB) issued a final decision and order dated July 
30, 1982, mitigating the removal to a 7-day suspension. In compli- 
ance with the final MSPB order, the agency restored Mr. Haning 
to duty on September 7, 1982, making the restoration retroactive to 
May 29, 1981. 

It is the computation of the backpay award due to Mr. Haning 
for the period May 29, 1981, through September 6, 1982, that is 
placed in issue here. Acting upon information supplied by Mr. 
Haning and his attorney concerning his outside earnings during 
the period of the separation, the agency’s Personnel Officer issued 
a decision on January 13, 1983, detailing the computation of Mr. 
Haning’s backpay award. Mr. Haning appealed this decision to the 
agency’s Assistant Secretary for Administration and Manage- 
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ment—whose final decision on Mr. Haning’s backpay award was 
issued on May 16, 1983. Expressing dissatisfaction with the agen- 
cy’s actions in computing his backpay entitlement Mr. Haning pre- 
sented his claim to this Office on March 25, 1983, and instituted 
the request for attorneys fees by additional correspondence dated 
May 19, 1983. 


BACKPAY COMPUTATION 


The Back Pay Act (5 U.S. Code 5596) provides, generally, that an 
employee who is found by an appropriate authority to have under- 
gone an unjustified or unwarranted personnel action which results 
in the withdrawal or reduction of all or part of his pay, allowances, 
or differentials is entitled to receive an amount equal to the pay, 
allowances, or differentials he normally would have received, less 
amounts earned by him elsewhere during the period. 

Regulations implementing the Back Pay Act have been promul- 
gated by the Office of Personnel Management in Title 5, Part 550, 
Subpart H, of the Code of Federal Regulations. These regulations 
provide that an agency shall compute for the period covered by the 
corrective action the pay, allowances, and differentials of the em- 
ployee as if the unjustified or unwarranted personnel action has 
not occurred, but in no case will the employee be granted more 
pay, allowances, and differentials than he or she would have been 
entitled to if the unjustified or unwarranted personnel action had 
not occurred. 5 C.F.R. § 550.805 (a, b) (1982). 

First, Mr. Haning points out that despite the fact that the Gov- 
ernment agency did not pay him any wages during the period of 
his wrongful separation, they have refused to award him any inter- 
est on his backpay. With regard to the payment of interest on back- 
pay awards, it is a well-settled rule of law that interest may be as- 
sessed against the Government only under an express statutory or 
contractual authority. See Fitzgerald v. Staats, 578 F.2d 435 (D.C. 
Cir. 1978); Gene A. Albarado, 58 Comp. Gen. 5 (1978); 54 id. 760 
(1975); and 45 id. 169 (1965). Neither the Back Pay Act nor any 
other applicable statute specifically provides for the payment of in- 
terest on retroactive awards of backpay resulting from an unjusti- 
fied or unwarranted personnel action. See Fitzgerald and Van 
Winkle v. McLucas, 537 F.2d 246 (6th Cir. 1976), cert. denied, 429 
U.S. 1093 (1977). Therefore, Mr. Haning is not entitled to receive 
interest on his backpay award. See also John H. Kerr, 61 Comp. 
Gen. 578 (1982). 

Secondly, Mr. Haning contends that he should be given credit for 
expenses he incurred in mitigating his losses and obtaining substi- 
tute employment before the wages earned during the period of re- 
moval are offset from the backpay award. Mr. Haning reports that 
to obtain employment during the interim period he traveled to 
remote job locations in Utah and Colorado. He assumed temporary 
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positions without changing his permanent residence thereby incur- 
ring expenses for travel, lodging and meals, which, if subtracted 
from his wages, would result in a substantially smaller income to 
him. Contending that his position in this regard was analogous to 
an individual engaged in an independent business enterprise 
during the period of removal, Mr. Haning claims that such busi- 
ness expenses are legitimate deductions from his wages before 
making an offset from the backpay award. 

Mr. Haning is not entitled to receive direct iulilaiiaiaiint for 
travel, lodgings and meals, since there is no provision in the Back 
Pay Act or its implementing regulations for the payment of inci- 
dental expenses incurred by an employee as a consequence of an 
unjustified or unwarranted personnel action. It is clear that the 
Act authorizes only payment of an amount the employee wouid 
have received if the erroneous personnel action had not occurred. 
Therefore, although the expenses for which Mr. Haning claims re- 
imbursement may have been due to his separation and subsequent 
reinstatement, they are not allowances Mr. Haning would have re- 
ceived if he had not undegone the erroneous personnel actions. See 
Ernest F. Gonzales, B-184200, April 138, 1976, and David C. Corson, 
B-182282, May 28, 1975. 

Nor is Mr. Haning entitled to deduct these personal expenses 
from his interim earnings during the period of removal. The Feder- 
al Personnel Manual Supplement 990-2, Book 550, Section S8- 
6e(1)(a), provides that any losses sustained in a business which was 
established during a period of separation may be deducted from 
outside earnings. We do not find that Mr. Haning’s periods of em- 
ployment during the interim period constituted the establishment 
of a “business” within the meaning of the Federal Personnel 
Manual provision. Rather, we concur with the agency’s interpreta- 
tion that this provision deals with the deduction of expenses in- 
curred in the establishment of a business by the employee during 
the period of separation, not with expenses incurred during em- 
ployment by others. Moreover, in our decision 40 Comp. Gen. 479, 
481 (1961), we stated that allowances for hotel, restaurant, travel, 
and other espenses incurred in connection with the successful 
appeal of a separation, as well as the excess cost of living at the 
place of interim employment over what the cost would have been 
at the former employment place, are neither expressly nor implied- 
ly authorized to be considered either as credits to compensation or 
as debits against earnings from interim employment. Accordingly, 
Mr. Haning’s claim for the deduction of expenses from his interim 
earnings is denied. We should add here that our Office has no juris- 
diction to issue revenue rulings, and the income tax consequences 
of Mr. Haning’s action taken during the interim period to produce 
income are matters for consideration and determination by the In- 
ternal Revenue Service. 
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In addition to these points, Mr. Haning through his attorney, 
presents the following contentions: 

Thirdly, if you will read our bs" submissions very closely, you will note that the 
calculations engaged in by the U.S. Dept. of Labor result in a double taxation of Mr. 


Haning’s wages in a number of respects. Proper calculation, we submit, should not 
allow this to occur, resulting in a larger back pay award to Mr. Haning. 


There are other, perhaps sizeable, issues (from a monetary standpoint) raised in 
our prior submissions upon which we would also request your ruling. 
However, Mr. Haning’s only prior submission to this Office was a 
letter of March 25, 1983, in which he stated his intention to appeal 
the agency’s computation but made no legal arguments on any 
backpay computational issues. The administrative record does show 
that Mr. Haning submitted arguments to the Department of Labor 
as late as February 17, 1983, but that by letter determination dated 
March 16, 1983, the agency rejected Mr. Haning’s contentions re- 
garding (1) interest, (2) employee expenses, (3) annual leave and 
compensatory time, as well as (4) medicare, (5) Federal and State 
taxes, and (6) computation of net backpay. In regard to the tax 
issues the agency, in that letter, responded as follows: 

4. Medicare 

Section 278 of Public Law 97-248, the Tax Equity and Fiscal Responsibility Act of 
1982, extended Medicare coverage to Federal employees and required them to y 
the hospital insurance ion of the F.I.C.A. tax on all wages paid after Decem 


rti 
31, 1982, even though ihe ata loyee earned the Pay prior to January 1, 1983. There- 
fore, the deduction of the Mec icare tax from Mr. Haning’s back pay is correct. 


5. Computation of Federal and State Taxes 

You state in your letter that Mr. Haning’s retirement, lump sum reimbursements, 
and Medicare tax should be subtracted from the total back pay due Mr. Haning 
before instead of after taxes are eee Please see below the recomputation done 
by the Office of Accounting, in which the lump sum reimbursement was subtracted 
together with interim net earnings before tax was computed. The retirement refund 
and contributions and the Medicare tax are deductions, not income. Therefore, they 
are not subtracted from total wages on which tax deductions are computed. 

The agency’s responsive explanation of March 16, 1983, is not 
further challenged in the record before us. We find no evidence of 
“double taxation” or other objectionable computation in the agen- 
cy’s calculations, and we concur with the order in which deductions 
are taken and taxes are computed. Accordingly, since the burden of 
proof is on the claimant to establish the liability of the United 
States and the claimant’s right to payment (4 C.F.R. § 31.7 (1983)), 
we must deny and dismiss these generalized allegations as unsub- 
stantiated. 


ATTORNEY’S FEES 


Finally, Mr. Haning claims “attorney fees and costs for all hours 
claimed between the dates September 23, 1982, through February 
10, 1983” relating to the negotiation of Mr. Haning’s backpay. 

By decision of May 31, 1983, the MSPB awarded attorney fees 
and costs to Mr. Haning in the reduced amount of $6,070.80 in con- 
nection with his appeal of his removal. However, the MSPB refused 
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to consider that. portion of Mr. Haning’s request for fees and costs 
in the amount of $1,930 which related to negotiating the amount of 
the backpay award. The MSPB reasoned that: 


* * * although negotiations ee the appropriate back pay. award are in some 
sense “related’’ to the < inal appeal, they are more properly thought of as a ape 
rate action. pursuant to 5 U.S.C. § 5596 and, assumedly, if appellant prevails on this 
matter, he may request attorney fees in the proper forum pursuant to that 
statute. 


Under the provisions of 5 U.S.C. § 7701(g\(1), the Merit Systems 
Protection Board may award attorney fees to employees who pre- 
vail on appeal where payment by the agency is deemed to be “war- 
ranted in the interest of justice.” This authority in section 7701 is 
limited to the Board, and review or appeal of Board decisions is 
limited to the United States Court of Appeals for the Federal Cir- 
cuit. See 5 U.S.C. § 7703. Our Office is without authority to review 
decisions of the Merit Systems Protection Board on employee ap- 
peals or requests for attorney fees. 

There is additional authority for the payment of attorney fees 
contained in the Back Pay Act, 5 U.S.C. § 5596, as amended by the 
Civil Service Reform Act of 1978. Under that authority, reasonable 
attorney fees may be paid to employees found to have been affected 
unjustified or unwarranted personnel actions. See 5 U.S.C. 
§ 5596(b\(1(A)Gi) (Supp. III 1979). The final regulations for the 
amended Back Pay Act were issued by the Office of Personnel 
Management (OPM). 46 Fed. Reg. 58271, December 1, 1981, and 
appear in 5 C.F.R. Part 550, Subpart H. 

In the present case, consistent with the MSPB order of May 31, 
1983, we are considering the issue of attorney fees and costs only in 
connection with Mr. Haning’s appeal of the computation of his 
backpay award by the Department of Labor. 

Under the provisions of 5 C.F.R. § 550.806(c)\(1) the payment of 
reasonable attorney fees shall be deemed to be warranted only if 
such payment is in the interest of justice, as determined by the ap- 
propriate authority, ‘in accordance with standards established by 
the Merit Systems Protection Board under section 7701(g) of title 5, 
United States Code.” 

The Board’s regulations issued pursuant to 5 U.S.C. § 7701(g) and 
establishing the standards for an award of reasonable attorney fees 
are contained at 5 C.F.R. § 1201.37(a) which provides for payment 
of reasonable attorney fees “if the appellant is the prevailing party 
and payment is warranted in the interests of justice.” In Hodnick 
v. Federal Mediation and Conciliation Service, 4 MSPB 4381, 434 
(1980), the Board held that even though an appeal is not resolved 
by adjudication on the merits, an appellant is the “prevailing 
party” if he or she “obtained all or a significant part of the relief 
sought in petitioning for appeal” and the “relief obtained * * * 
[was] casually related to the initiation of the appeal.’ 

In our decision here we have denied or dismissed every conten- 
tion Mr. Haning has made in appealing the Department of Labor’s 
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computation of his packpay award. Accordingly, there is no legal 
basis upon which this Office can award attorney fees for the “nego- 
tiation” of Mr. Haning’s backpay award since we do not find that 
he was the prevailing party on this appeal within the meaning of 5 
C.F.R. § 550.806(c)(1). 


[B-212750}] 


Bids—Invitation for Bids—Amendments—Late Receipt— 
Bidder’s Risk 

Where an invitation for bids was amended to reinstate a previous description of the 
required dimensions of the solicited product, thus allowing priaae again to con- 
template bidding; the amendment was easily understood; the place for receipt of 
bids was approximately 15-20 miles from protester’s office; five other bidders ac- 
knowledged the amendment; and the protester itself submitted a bid, then a protest 


that issuing the amendment 10 days before bid opening allowed the protester insuf- 
ficient time to consider the amendment is denied. 


Matter of: Tom Walsh & Associates, January 17, 1984: 


Tom Walsh & Associates protests the award of a contract under 
invitation for bids No. 1347, issued by the United States Geological 
Survey (USGS), Department of the Interior, for the provision of a 
forklift truck and the provision and installation of pallet storage 
racks at USGS’s new Marine Facility Warehouse in Redwood City, 
California. Walsh alleges that it was allowed insufficient time to 
consider an amendment to the IFB and as a result made a mistake 
in its bid that deprived it of the award. We deny the protest. 

As issued on June 17, 1983, the IFB specified that the pallet stor- 
age racks were to be able to house pallets with “dimensions of 40” 
x 48” x 6” (+%")” and set July 15 as the bid opening date. Walsh, 
believing that few contracting officials were aware that it was 
common industry practice to state the length of the stringer (i.e., 
the longitudinal member of the pallet) first when specifying the di- 
mensions of a pallet, called USGS to verify the dimensions stated 
in the IFB. In response to this and other questions and requests for 
clarification, on July 7 USGS issued amendment No. 1 erroneously 
providing that the length of the stringer was to be 48 inches. The 
amendment also deleted a small business set-aside restriction and 
USGS accordingly extended the bid opening date to 3 p.m. August 
1 in order to allow it sufficient time in which to resynopsize the 
procurement in the Commerce Business Daily. 

However, in response to further requests for clarification, on 
July 22 USGS issued amendment No. 2 by which it informed bid- 
ders that the pallet stringer length was to be 40 inches instead of 
48 inches. USGS decided not to extend the August 1 bid opening 
date, determining that (1) it needed to make award as soon as pos- 
sible so that it could commence moving into the new warehouse by 
September 5 and thereby avoid substantial additional costs and dis- 
ruption to its scientific mission; (2) the changes made by amend- 
ment No. 2 were insubstantial; and (8) issuance of the amendment 
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10 days prior to the bid opening date allowed an adequate period 
for consideration of the amendment. 

Walsh informs us that upon receipt of amendment No. 1, it de- 
cided ‘not to submit a bid since the side reach forklift truck that it 
had intended to offer would not work a 48 inch pallet stringer in 
the 64 inch warehouse aisles specified in the IFB. Walsh states that 
after amendment No. 2 was issued it again believed that it could 
offer its side reach forklift truck. However, since it did not receive 
a copy of amendment No. 2 until July 26, Walsh telephoned USGS 
and “registered * * * concern and complaint over having such a 
short time” in which to prepare its bid and requested an extension 
of the bid opening date.! Although USGS denied this request, 
Walsh nevertheless submitted a bid. 

USGS received six bids in response to the IFB, including the ap- 
parent low bid of $80,778 from Integrated Handling Systems, the 
apparent second low bid of $83,267 from Walsh, and four other bids 
ranging from $87,330 to $97,021. Shortly after bid opening, Walsh 
informed USGS that it had made a mistake in its bid and accord- 
ingly requested correction to a figure that would have displaced the 
apparent low bid. USGS denied Walsh’s request for correction on 
the ground that the existence of the mistake and the bid actually 
intended were not ascertainable substantially from the IFB and the 
bid itself, as required by the Federal Procurement Regulations 
(FPR) § 1-2.406-3(aX(8) (amend. 165, June 1976) when a correction 
would displace the low bid. Walsh thereupon filed a written protest 
with the agency incorporating the substance of its earlier oral pro- 
test. Upon USGS’s written denial of the protest Walsh filed this 
protest with our Office. Citing the urgency of its need, USGS subse- 
quently made award to Integrated Handling notwithstanding this 
protest. 

Walsh alleges that USGS’s refusal to extend the August 1 bid 
opening date after issuing amendment No. 2 denied Walsh suffi- 
cient time to adequately consider the amendment and prepare its 
bid, with the result that Walsh’s staff was unable to make its 
normal check of the worksheets used to prepare Walsh’s bid and a 
major mathematical error was accordingly overlooked. Walsh 
therefore requests that the procurement be resolicited. 

FPR § 1-2.207(d) (amend. 139, January 1975) provides that: 


(d) Any information given to a prospective bidder concerning an invitation for 
bids shall be furnished promplly to all other prospective bidders, as an amendment 
to the invitation, if such information is necessary to bidders in submitting bids on 
the invitation or if the lack of such information would be prejudicial to uninformed 
bidders. No award shall be made on the invitation unless such amendment has been 
issued in sufficient time to permit all prospective bidders to consider such informa- 
tion in submitting or modifying their bids. 


In determining whether contracting officials acted reasonably and 
allowed bidders sufficient time to consider an amendment even 


1 Walsh therefore made a timely protest to the agency. See Amray, Inc., B-208308, 
January 17, 1983, 83-1 CPD 43. 
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though the officials may have refused to extend the bid opening 
date or extended it less than alleged to have been necessary, we 
have considered a number of factors. These include: 

(1) the length of time allowed for consideration of the amend- 
ment and submission of a bid, see Infinity Corporation, B-202508.3, 
July 17, 1981, 81-2 CPD 45 (issuance of amendment 14 days before 
bid opening date reasonable); Sound Refining Inc., B-193863, May 
3, 1979, 79-1 CPD 308 (issuance of amendment 7 days, and receipt 
of copy of amendment 4 days, before bid opening date reasonable); 
Pacific Contractors, Inc., B-190568, October 24, 1978, 78-2 CPD 297 
(issuance of amendment 1 day before bid opening date reasonable); 
Starline, Incorporated, 55 Comp. Gen. 1160 (1976), 76-1 CPD 365 (1 
day reasonable); Royal Services, Inc., 50 Comp. Gen. 649 (1971) (5 
days reasonable); 45 id. 651 (1966) (2 days unreasonable); see also 41 
C.F.R. § 5B-2.207 (1982) (amendments regarding questions raised by 
prospective bidders shall not be issued later than 10 days before re- 
ceipt of bids in the procurement by General Services Administra- 
tion of leases of space and nonpersonal services); 

(2) the proximity of bidders to the procuring activity, see Pacific 
Contractors, Inc., supra (local firms); see also 45 Comp. Gen. 651, 
supra (place for receipt of bids was “far removed from the issuing 
office’’); 

(3) the significance and complexity of the amendment, see Versa- 
tile Services, Inc.; Palmetto Enterprises, Inc., B-192819, February 
26, 1979, 79-1 CPD 131; Pacific Contractors, Inc., supra (simple 
amendment); Starline, Incorporated, supra (simple and precise 
amendment); 

(4) the degree to which any requirement imposed by the amend- 
ment was a surprise to the protester, see Starline, Incorporated, 
supra (amendment maintained requirement of which protester al- 
ready was aware); 

(5) whether the protester had requested an extension prior to 
closing date, see Infinity Corporation, supra; Sound Refining Inc., 
supra; Pacific Contractors Inc., supra; and 

(6) whether other bidders submitted late bids or complained of in- 
sufficient time in which to consider the amendment, see Sound Re- 
fining Inc., supra; Pacific Contractors, Inc., supra; Royal Services, 
Inc., supra; but see 45 Comp. Gen. 651, supra (it is not considered 
significant that some of the bidders had substantial time to ac- 
knowledge the amendments since the FPR requires that “all” pro- 
spective bidders have sufficient time to consider amendments). 

Here, amendment No. 2 was issued 10 days before the bid open- 
ing date and Walsh received its copy of the amendment 6 days 
before the bid opening date. Although the amendment may have 
been of great significance to Walsh, allowing the firm to bid a side 
reach forklift, the change in stringer length was a simply, easily 
understood change. Nor were the requirements imposed and the 
opportunities offered by this change unknown to Walsh in the con- 
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text of this procurement, since Walsh apparently had contemplated 
during the period between the issuance of the IFB on June 17 and 
the issuance of amendment No. 1 on July 7 the possibility that, 
consistent with industry custom, the 40”x 48” dimensions specified 
in the IFB indeed meant a stringer length of 40 inches and that 
accordingly Walsh could offer a side reach forklift. Once Walsh had 
prepared its bid, it did not have far to go in order to deliver it, 
since the USGS issuing office and the location to which bids were 
to be returned were in Menlo Park, California, while Walsh’s 
office, as listed in its bid, was in Milpitas, California, approximate- 
ly 15-20 miles away. Although Walsh requested a time extension 
before the closing date, Walsh was able to submit its bid, all of the 
other five bidders acknowledged the amendment, and none of the 
other actual or potential bidders has complained of insufficient 
time in which to consider amendment No. 2. Further, we note that 
mistakes by bidders in the preparation of their bids are not uncom- 
mon even when the bidders do not appear to be under any unusual 
time pressure, and we agree with USGS that it is purely conjectur- 
al to attribute Walsh’s mistake here to the length of time Walsh 
had in which to prepare its bid. Therefore, under these circum- 
stances, we conclude that Walsh has failed to demonstrate that 
USGS did not provide sufficient time for prospective bidders to con- 
sider amendment No. 2 in that USGS’s refusal to extend the bid 
opening date after issuing amendment No. 2 was unreasonable. 
The protest is denied. 


[B-213921] 


Contracts—Negotiation—Late Proposals and Quotations— 
Solicitation’s Late Offer Clause—Acceptability of Offer 


Unless a late proposal for a Federal Supply Schedule contract falls within one of the 
exceptions set forth in Federal Procurement Regulations’ standard late proposal 
clause, General Services Administration (GSA) generally may not consider it. Pro- 
tester’s failure to receive a copy of solicitation does not change the rule when there 
is adequate competition and no showing that GSA intended to exclude the firm from 
such competition. 


Advertising—Commerce Business Daily—Information—Date of 
Bid Opening, etc.—Constructive Notice From Publication 


Synopsis in the Commerce Business Daily constitutes constructive notice of a solici- 
tation and its contents, so that an incumbent contractor’s failure to receive a copy 
and consequent lack of actual notice of the closing date for receipt of initial propos- 
als does not provide a legal basis for considering its late proposal. 


Contracts—Protests—Conferences—Request Denied—Protest 
Not for Consideration on the Merits 


In a protest that General Accounting Office summarily denies because it is clear 
from the initial submission that it lacks legal merit, request for a conference will be 
declined because it would serve no useful purpose. 
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Matter of: Instrumentation Laboratory, Inc., January 19, 
1984: 


Instrumentation Laboratory, Inc. protests the fact that it did not 
receive a copy of a General Services Administration solicitation for 
a multiple award Federal Supply Schedule contract and conse- 
quently missed the December 2, 1983 closing date for receipt of ini- 
tial proposals. The firm states that it plans to submit a late propos- 
al and requests that our Office instruct GSA to give it full consider- 
ation. 

We summarily deny the protest. 

According to GSA, the solicitation, No. FGS-P36396-N-12-1-83, 
was synopsized in the Commerce Business Daily on November 8. 
Instrumentation Laboratory, however, states that it did not actual- 
ly learn of the procurement until 5 days after the closing date, i.e., 
December 7, 1983. An incumbent contractor, the firm wishes to 
continue to supply items in Group 66, covering multi-test blood gas 
instruments. 

Instrumentation Laboratory argues that other offerors will not 
be prejudiced by consideration of its late proposal, since it does not 
know their prices and since awards will be made only after rigor- 
ous negotiation. On the other hand, the firm continues, the Govern- 
ment will be prejudiced by lack of competition and user agencies 
may be forced to buy offethe schedule if GSA does not consider its 
proposal. For one particular instrument, the protester alleges, 
there may be only one offer in addition to its own, creating a sole 
source situation. 

The following background may help explain -why, in our opinion, 
Instrumentation Laboratory’s late proposal—when submitted—may 
not be considered. Under the multiple award Federal Supply 
Schedule program, GSA awards a number of indefinite quantity 
contracts for particular product categories. Schedule prices are 
based on negotiated minimum discounts from commercial prices; 
agencies select the particular products that meet their needs and 
order directly from schedule contractors. 

Until relatively recently, GSA accepted new offers throughout 
the term of existing contracts. In a 1979 report, however, our Office 
found that this practice prevented the agency from comparing and 
obtaining the most advantageous prices. We therefore recommend- 
ed that GSA establish firm cutoff dates for proposals submitted in 
response to Federal Supply Schedule solicitations. See “Ineffective 
Management of GSA’s Multiple Award Schedule Program—a 
Costly, Serious, and Longstanding Problem,” 79-71, May 1, 1979, at 
49. 

In 1981, in response to our recommendation, GSA adopted Feder- 
al Procurement Regulations § 1-3.802.1 (amend. 206, August 1980), 
concerning late proposals, for use in multiple award Federal 
Supply Schedule solicitations. The regulation prevents consider- 
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ation of late proposals unless they are sent by registered or certi- 
fied mail no less than 5 days before the scheduled closing date or 
unless they have been mishandled after receipt at the Government 
installation. In short, unless a late proposal falls within one of 
these exceptions, GSA may no longer consider it. See MacGregor 
Athletic Products, B-211452, September 23, 1983, 83-2 CPD 366; 
The 3M Company, B-206317, February 22, 1982, 82-1 CPD 158. 

The question therefore becomes whether Instrumentation Lab- 
oratory’s failure to receive a copy of the solicitation changes the 
rule. We find that it does not. When there is adequate competition 
and no showing that the procuring agency intended to preclude a 
firm from competing, our Office will not disturb an otherwise valid 
acquisition solely because the protester did not receive a copy of 
the solicitation. American Radhial Inc., B-212384, August 12, 1983, 
83-2 CPD 204. 

We find no factual basis for the protester’s allegations regarding 
a potential sole source here, since according to GSA, for each of the 
five items that Instrumentation Laboratory previously offered to 
supply, it has received at least three proposals. Instrumentation 
Laboratory has neither alleged nor shown that GSA intended to ex- 
clude it from the competition, and in any case synopsis in the Com- 
merce Business Daily constitutes constructive notice of a solicita- 
tion and its contents. Jd. Since synopsis occurred here, Instrumen- 
tation Laboratory had constructive notice of the December 2, 1983 
closing date. 

Finally, Instrumentation Laboratory requests a conference to dis- 
cuss the merits of its protest. In summary denial situations, be- 
cause it is clear from the initial submission that a protest lacks 
legal merit, we decline requests for conferences because no useful 
purpose would be served. Such is the case here. 

The protest is denied. 


[B-212294] 


Leaves of Absence—Annual—Restored—Administrative Error 
Determination 


Employee of the Department of the Army who was absent from work from June 21, 
1982, through January 23, 1983, due to work injury, forfeited 47 hours of annual 
leave in the 1982 leave year. Employees only received annual notices warning them 
in general to schedule annual leave in advance, and the one was not specifical- 
ly notified that in his case he would forfeit the leave if it were not scheduled. 
Hence, we presume that he would have scheduled leave to avoid forfeiture if he had 
been properly notified, and the 47 hours of leave may be restored. 


Matter of: Leonard J. Milewski—Forfeited Annual Leave— 
Restoration, January 24, 1984: 
Lieutenant Colonel D. W. Mikkelson, Finance Corps Executive, 


Assistant Comptroller for Finance and Accounting, Department of 
the Army, has requested a decision as to whether Mr. Leonard J. 
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Milewski, a WG-08 electronics worker at the Tobyhanna Army 
Depot, may have 47 hours of annual leave restored to his leave ac- 
count. We hold that, although Mr. Milewski did schedule the use of 
the 47 hours of annual leave prior to the end of the leave year, 
since he was sick and absent from work for the latter half of the 
year, he may be recredited with the 47 hours of leave. 

Mr. Milewski was injured while in the performance of his duty 
and because of this he was absent from work from June 21, 1982, 
through January 23, 1983. During this period he received worker’s 
compensation under the Federal Employees Compensation Act (5 
U.S.C. Chapter 81) for his injury. Mr. Milewski states that he did 
not schedule the 47 hours of annual leave which exceeded the max- 
imum accrual prior to the end of the 1982 leave year, because he 
could not have used any excess annual leave while receiving com- 
pensation for his injuries. Moreover, he states that he was never 
informed during that time that if he did not schedule the annual 
leave he would lose it. 

The Army, in initially denying Mr. Milewski’s claim, stated that 
annual leave that exceeds the maximum limitation must be sched- 
uled in writing in order for it to be restored. The Army denial also 
stated that since employees were annually reminded by various no- 
tices and bulletins that such excess annual leave had to be sched- 
uled in advance, Mr. Milewski must have been on notice of the ne- 
cessity to schedule his leave, and his failure to do so negated his 
opportunity to have the forfeited leave restored. 

We have held that in cases of prolonged illness preceding the end 
of a leave year, it would be presumed that if an employee had been 
properly advised of his annual leave balance he would have re- 
quested scheduling in advance of annual leave otherwise subject to 
forfeiture. Robert T. Good, B-182608, February 19, 1976. We have 
extended this rationale to worker’s compensation cases. Robert W. 
Lochridge, B-193431, August 8, 1979. 

In Mr. Milewski’s case the record does not show that he was ever 
specifically notified that his failure to schedule his annual leave, 
even though he was unable to work because of injury, would result 
in his forfeiting the leave. The notices issued annually which 
warned employees in general to schedule their annual leave in ad- 
vance would not necessarily alert an employee in Mr. Milewski’s 
position that he should schedule his annual leave to avoid forfeit- 
ure. Hence, we presume that he should have scheduled leave to 
avoid forfeiture if he had been properly notified. 

Accordingly, Mr. Milewski’s claim for restoration of the forfeited 
47 hours of annual leave is granted. 
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([B-213201] 


Bids—Invitation for Bids—Amendments—Acknowledgment— 
Failure to Acknowledge—Waived as Minor Informality 


An amendment is not material, and a bidder’s failure to acknowledge receipt of the 
amendment thus may be waived, where the amendment im no different or ad- 
ditional legal obligations on the bidders from those im by the original inivita- 
tion. 


Bids—Invitation for Bids—Amendments—Failure to 
Acknowledge—Bid Responsive. 


Where an amendment merely relaxes a solicitation’s specifications, a bid which does 
not contain an acknowledgment of its receipt, and thus in effect represents an offer 
to meet the more stringent original requirements, is responsive. 


Matter of: Emmett R. Woody, January 26, 1984: 


Emmett R. Woody protests the award to Gordon Avery of a con- 
tract under invitiation for bids (FB) No. R6-14-83-80J issued by 
the Department of Agriculture, Forest Service. Woody contends 
that Avery’s bid should have been rejected as nonresponsive for its 
failure to acknowledge, prior to bid opening, amendment No. 001, 
which Woody alleges was material. We deny the protest. 

The IFB requested offers for two items of silvicultural services at 
Umatilla National Forest, Oregon, with awards to be made based 
on the low’bids for each item. Bids were opened on September 12, 
1983, and. of the twelve firms bidding, Avery submitted the low 
evaluated bid for item 1—$15,360 for work on 260 acres—and for 
item 2—$17,010 for work on 357 acres. Avery, however, failed to ac- 
knowledge receipt of amendment No. 001. The second low bids 
were submitted by Woody in the amount of $22,520 for item 1, and 
$29,826 for item 2. 

The contracting officer waived Avery’s failure to acknowledge 
the receipt: of the amendment as a minor informality because, in 
his-view, the.amendment was issued for informational and clarifi- 
cation purposes and thus made no material changes in the solicita- 
tion and imposed no additional obligations on the bidders. In this 
respect, Federal Procurement Regulations (FPR) § 1-2.405(d)(2) 
(1964 ed.) permits waiver if an amendment has merely a trivial or 
negligible-effect on price, quantity, quality or delivery of the item 
or services bid on: A contract was awarded to Avery for both bid 
items on September. 29. Woody contests the contracting officer’s 
view of the amendment. 

The following changes were made by the amendment. First, 
while the solicitation’s original schedule required bidders to quote 
only one unit price for both tree thinning and other work for three 
individual subitems, the amendment substituted a schedule on 
which the bidders were to show a separate unit price for tree thin- 
ning and a separate unit price for other work for these three subi- 
tems, and then to total the separate unit prices to arrive at a com- 
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bined subitem unit price on the revised schedule. (As in the origi- 
nal schedule, unit prices for each subitem were to be totaled by the 
bidder, with contracts to be awarded based on the low total for 
each item.) The contracting officer states that this change was 
solely for informational purposes and that, in any event, the una- 
mended solicitation already contained a provision permitting the 
contracting officer to require the contractor, after award, to fur- 
nish a breakdown of its prices for each principal category of work 
for the purpose of determining entitlement to progress payments. 

A bid which does not include an acknowledgment of a material 
amendment must be rejected because absent such an acknowledg- 
ment, the bidder is not obligated to comply with the terms of the 
amendment, and its bid is thus nonresponsive. See James Lopez 
and Sons Wholesale Fumigators, Inc. B-200849, February 12, 1981, 
81-1 CPD 97. An amendment is not material, however, where it 
does not impose any legal obligations on the bidder different from 
those imposed by the original solicitation. See Reliable Building 
Maintenance, Inc., B-211598, September 19, 1983, 83-2 CPD 344. In 
that case, the failure to acknowledge may be waived, and the bid 
may be accepted. See Dynaweld, Incorporated, B-209091.2, August 
15, 1983, 83-2 CPD 207. 

Here, the requirement for a breakdown of unit prices for three 
subitems was not material since no substantive additional or differ- 
ent requirement was imposed on the bidders from that in the una- 
mended IFB. See Owl Resources Company, B-2100094, April 29, 
1983, 83-1 CPD 461. That is, this element of the amendment had no 
real effect on price, quantity, quality or delivery of the services. See 
FPR § 1-2.405(d)(2). We therefore agree with the contracting officer 
that the change was not material. 

Second, the amendment broadened the type and class of equip- 
ment, including tractors, that would be considered acceptable for 
performance of the work. The amendment also changed several 
corresponding sections of the the specifications, substituting the 
word “equipment” for the word “tractors” to reflect the relaxed 
equipment usage standards of the amended solicitation. The pro- 
tester agrees that the amended solicitation only broadened the type 
and class of equipment permitted to be used for the performance of 
the work, but argues that the change nevertheless was material. 
We merely note, however, that by failing to acknowledge the 
amendment, Avery submitted a bid in which it in effect agreed to 
perform the work under stricter equipment usage standards than 
those permitted by the amended solicitation. In this respect, a bid 
that offers to supply more than that which is required by the Gov- 
ernment under an IFB properly may be accepted as responsive. 
Charles V. Clark Company, Inc., 59 Comp. Gen. 296 (1980), 80-1 
CPD 194. This principle is equally applicable when a bidder fails to 
acknowledge an amendment which merely relaxes the specifica- 
tions. Abhe & Svoboda, Inc., B-202493, July 27, 1981, 81-2 CPD 63. 
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Accordingly, Avery’s failure to acknowledge these changes in the 
amendment would not require rejection of the firm’s bid. 
Next, the solicitation, as amended, provided as follows (amend- 
ment No. 001 added the underlined sentences): 
. Scarify all major skid trails . . . and landings within units. Scarification shall 
be done to a depth of 18 inches or to bed-rock whichever is reached first. A maxi- 


mum ripping width of 24” shall be allowed for single rippers. A maximum ripping 
width of 48" shall be allowed winged rippers. 


Woody argues that the amendment, by specifying ripping widths, 
imposed a “ripping” operation on the bidders that is entirely differ- 
ent from scarification and thus can have a substantial effect on 
price. The agency states, however, that the operations are similar— 
both involve breaking up the forest floor by a blade mounted to a 
tractor in preparation for seeding—and that any price impact is 
minimal in relation to the difference in price between the low and 
second low bids. 

Woody has presented no evidence in support of its view that the 
change imposed a materially different operation on the bidders 
that could have a substantial effect on price. The agency has fur- 
nished our Office extracts from Terminology of Forest Science, 
Technology Practice and Products (1971), a publication of the Socie- 
ty of American Foresters, which defines the two operations as vir- 
tually identical. The protester has the burden of affirmatively prov- 
ing its case. Reliable Maintenance Service, Inc.—Request for Recon- 
sideration, B-185103, May 24, 1976, 76-1 CPD 337. Based on the 
record before us, the protester has not met its burden of proof, and 
we therefore are constrained to accept the Forest Service’s charac- 
terization of this change as not material. 

Finally, the amendment made obviously minor clerical changes: 
renumbering work area 13 as areas 13A and 13B; adding, for mate- 
rial to be yarded and decked, the words “created and residual” 
after the words “all material;’ and correcting road numbers on a 
map contained in the solicitation. The protester does not suggest 
that these changes were material. 

Woody also questions the factual reasons advanced by the Forest 
Service in its determination to proceed with the award of the con- 
tract before resolution of the protest. However, since we have 
found no merit to Woody’s protest, so that Avery was entitled to 
the award in any case, these matters are academic and need not be 
considered. 

The protest is denied. 


U.S. GOVERNMENT PRINTING OFFICE: 1984 0 - 440-282 





